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PART I: 

NATIONAL AERONAUTICS AND SPACE 
ADMINISTRATION 

Executive order permitting certain qualified employees 
in Space Shuttle Astronaut Program to be given career 
or career-conditional appointment.... 2499 

NONDISCRIMINATION 

SBA proposes to list types of Federal financial assistance 
and statutes authorizing such assistance; comments by 
2-11-77......-.. 2506 

COASTAL ZONE MANAGEMENT PROGRAM 

Commerce/NOAA extends comment period to 2-7-77 
on program development grants regulations,.. 2507 

MARINE MAMMALS 

Commerce/NOAA issues notice of receipt of application 
for permit by Fisherman's Marketing Association of 
Washington; comments by 2-11-77___ 2520 

BASIC EDUCATIONAL OPPORTUNITY GRANTS 

HEW/OE gives notice of closing date of 3-15-77 for 
receipt of applications for the 1976-77 academic year.... 2542 

SAVINGS AND LOAN ASSOCIATIONS 

FHLBB proposal relating to public information; com¬ 
ments by 2-14-77____._ _ 2503 

PRIVACY ACT 

Commerce publishes notice of adoption of additional 
systems of records; adoption of new routing use for 
existing system of records; and proposal for new routing 
use-- --- 2521 

ENDANGERED AND THREATENED SPECIES 

Interior/FWS proposes status for 41 U.S. species of 
fauna; comments by 4-12-77 .__2507 

MEETINGS— 

CRC: Virginia Advisory Committee, 1-2S-77___ 2516 

ERDA: Procurement Policy Advisory Committee, 

1-27-77.~....... 2524 

HEW: National Professional Standards Review Coun¬ 
cil, 1-24 and 1-25-77_______ 2543 

OE: National Advisory Council on Indian Education, 

1-27 thru 1-29-77...... 2541 

PHS: Immunization Practices Advisory Committee, 

1-14-77 —.-.... 2543 ~ 
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AGENCY PUBLICATION ON ASSIGNED DAYS OF THE WEEK 

W 

The six-month trial period ended August 6. The program is being continued on a voluntary basis (see OFR 
notice, 41 FR 32914, August 6, 1976). The following agencies have agreed to remain in the program: 


Monday 

Tuesday 

Wednesday 

Thursday 

Friday 

NRC 

USDA/ASCS 


NRC 

USDA/ASCS 

DOT/COAST GUARD 

USDA/APHIS 


DOT/COAST GUARD 

USDA/APHIS 

OOT/NHTSA 

USDA/FNS 


OOT/NHTSA 

USDA/FNS 

DOT/FAA 

USDA/REA 


DOT/FAA 

USDA/REA 

DOT/OHMO 

CSC 


DOT/OHMO 

CSC 

DOT/OPSO 

LABOR 


DOT/OPSO 

LABOR 

t 

HEW/FDA 



HEW/FDA 


Documents normally scheduled on a day that will be a Federal holiday will be published the next work day 
following the holiday. 


Comments on this program are still invited. Comments should be submitted to the Day-of-the-Week Program 
Coordinator, Office of the Federal Register, National Archives and Records Service, General Services Adminis¬ 
tration, Washington, D.C. 20408. 




ATTENTION: For questions, corrections, or requests for information please see the list of telephone numbers 
appearing on opposite page. 

-*---I 




Published dally. Monday through Friday (no publication on Saturday*. Sundays, or on official Federal 
holidays), by the Office of the Federal Reg later, National Archives and Records Service, General Services 
Administration. Washington, DC. 20408, under tha Federal Register Act (49 Slat. 600. as amended; 44 U-S.C^ 
^ „ Ch 15) and the regulations of the Administrative Committee of the Federal Register (1 CFR Ch. X). Distribution 

U made only by tho Superintendent of Documents. Ui3. Government Printing Office, Washington, D.C. 20402 


The Fkdceal Rxgzsto provides a uniform system for making available to the public regulations and legal notloas issued 
by Federal agencies. These include Presidential proclamations and Executive orders and Federal agency documents having 
general applicability and legal effect, documents required to be published by Act of Congress and other Federal agency 
documents of public Interest. Documents are on file for public inspection in the Office of the Federal Register the day before 
they are published, unless earlier thing is requested by the Issuing agency. 


The Fedxxal Rtctsrxs will be furnished by mall to subscribers, free of postage, for $6.00 per month or $50 per year, payable 
In advance. The charge for individual copies Is 75 cents for each issue, or 75 cents for each group of pages as actually bound. 
Remit check or money order, made payable to the Superintendent of Documents, U.8. Government Printing Offioe, Washington. 
DX>. 20402. 


There are no restrictions on the repubUcatlon of material appearing In the Pxddlal Rxcxrm. 
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INFORMATION AND ASSISTANCE 


Questions and requests for specific information may be directed to the following numbers. General inquiries 
may be made by dialing 202-523-5240. 


FEDERAL REGISTER. Daily Issue: 

Subscriptions and distribution. 202-783-3238 

"Dial • a • Regulation" (recorded 202-523-5022 


summary of highlighted docu¬ 
ments appearing in next day’s 
issue). 

Scheduling of documents for 523-5220 

publication. 

Copies of documents appearing in 523-5240 

the Federal Register. 

Corrections..—-- 523-5286 

Public Inspection Desk. 523-5215 

Finding Aids. 523-5227 

Public Briefings: "How To Use the 523-5282 

Federal Register." 

Code of Federal Regulations (CFR).. 523-5266 

Finding Aids.. 523-5227 


PRESIDENTIAL PAPERS: 

Executive Orders and Proclama¬ 
tions. 

Weekly Compilation of Presidential 
Documents. 

Public Papers of the Presidents.... 

Index _ 

PUBLIC LAWS: 

Public Law dates and numbers. 

Slip Laws... 

U.S. Statutes at Large.. 

Index ............ 

U.S. Government Manual.. 

Automation ••••«.»»..••.«•—•................. 

Special Projects__ 


523-5233 

523-5235 

523-5235 

523-5235 

523-5237 

523-5237 

523-5237 

523-5237 

523-5230 

523-5240 

523-5240 


HIGHLIGHTS—Continued 


Office of Science end Technology Policy. Intergovern¬ 
mental Science. Engineering and Technology Ad¬ 


visory Panel, 1-2B-77 ____ 2544 

President's Committee on Science and Technology. 

2-1 and 2-2-77 - 2544 

AMENDED MEETING— 

HEW/ADAM HA: National Advisory Mental Health 
Council. 1-24 thru 1-26-77 __ 2541 

CHANGED MEETING— 

DOD: Defense Science Board Task Force on Net Tech¬ 
nical Assessment, 2-3 and 2-4-77 ___ 2524 


PART II: 


PART V: 

FEDERAL ELECTIONS 

FEC publishes notices concerning policy statement on 
contributions; advisory opinion requests; and establish¬ 
ment of Clearinghouse Advisory Committee (3 docu¬ 
ments) .....—---- 2623 

PART VI: 

PENDING LEGAL PROCEEDINGS: 

CFTC requires contract markets to notify Commission: 
effective 2-15-77 —------- 2627 


ADMINISTRATIVE PROCEDURES 

DOD/Engineers proposes implementation of the Sun¬ 
shine Act pertaining to public meetings of Mississippi 
River Commission; comments by 2-14-77 .. 2571 

PART III: 

MOBILE HOMES 

HUD/CA&RF adopts procedures pertaining to consumer 
complaint handling and remedial action; effective 
2-11-77 _______ 2575 

PART IV: 

TOXIC POLLUTANT EFFLUENT STANDARDS 

EPA adopts standards for atdrin/dieldrin. DDT (ODD. 

DDE), endrin, toxaphene and benzidine (2 documents); 
effective 1-12-77. . ... 2588, 2617 


PART VII: 

PATENTS 

Commerce/PTO proposes changes relating to imple¬ 
mentation of the Patent Corporation Treaty regarding 
secrecy of certain inventions and licenses to file appli¬ 
cations in foreign countries; comments by 5-26-77 - 2631 

PART VIII: 

MANDATORY PETROLEUM PRICE REGULATIONS 

FEA announces national hearings on 3-3-77 and regional 
hearings on 2-25 and 2-28-77 on proposal concerning 
price Incentives and findings concerning composite price 
adjustments for domestic crude oil; comments by 
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THE PRESIDENT 

Executive Orders 

National Aeronautics and 8pace 
Administration employees* 

Space Shuttle Astronaut Pro- 
gram; career or career-condi¬ 
tional appointment_ 2499 

EXECUTIVE AGENCIES 

AGRICULTURAL MARKETING SERVICE 
Proposed Rules 

Cotton Research and Promotion 
Board membership, determina¬ 
tion; extension of time_I 2503 

Dates (domestic) produced In 
Calif . 2503 

AGRICULTURE DEPARTMENT 

See Agricultural Marketing Serv¬ 
ice; Farmers Home Administra¬ 
tion. 

ALCOHOL DRUG ABUSE, AND MENTAL 
HEALTH ADMINISTRATION 

Notices 

Meetings: 

Mental Health National Ad¬ 
visory Council; correction_ 2541 

ARMY DEPARTMENT 

See Engineers Corps. 

CIVIL AERONAUTICS BOARD 
Notices 

Specific commodity rates; correc¬ 
tion . 2515 

CIVIL RIGHTS COMMISSION 

Notices 

Meetings: 

Virginia Advisory Committee.-. 2516 

CfVIL SERVICE COMMISSION 
Notices 

Noncareer executive assignments: 
Transportation Department_ 2517 

COMMERCE DEPARTMENT 

See also Domestic and Interna¬ 
tional Business Administration; 
Economic Development Admin¬ 
istration: Maritime Administra¬ 
tion: National Oceanic and 
Atmospheric Administration; 

Patent and Trademark Office, 

Notices 

Privacy Act; systems of records.. 2521 

COMMODITY FUTURES TRADING 
COMMISSION 

Rules 

Commodity Exchange Act regula¬ 
tions: 

Exchanges designated as con¬ 
tract markets; required notifi¬ 
cation of pending legal pro¬ 
ceedings . 2627 


contents 

CONSUMER AFFAIRS AND REGULATORY 
FUNCTIONS. OFFICE OF ASSISTANT 
SECRETARY 

Rules 

Mobile home procedural and en¬ 
forcement regulations: 

Construction and safety stand¬ 
ards -- 2575 

CUSTOMS SERVICE 
Rules 

Antidumping: 

Tuners (type used in consumer 
electronic products) from 
Japan —.. 2501 

OEFENSE DEPARTMENT 

See Engineers Corps. 

Notices 

Meetings: 

Science Board Task Force on 


Net Technical Assessment; 
postponed _ 2524 

DOMESTIC AND INTERNATIONAL 
BUSINESS ADMINISTRATION 

Notices 

Scientific articles; duty free entry; 

Duke University_ 2519 

Harvard University_ 2517 

Louisiana State University 

Medical Center_ 2518 

University of Notre Dame du 
Lac.. 2518 


ECONOMIC DEVELOPMENT 
ADMINISTRATION 

Notices 

Import determination petitions: 

Boon ton Handbag Co_ 2519 

EDUCATION OFFICE 

Notices 

Applications and proposals, clos¬ 
ing dates: 

Basic educational opportunity 

grant program.... 2542 

Teacher Corps projects; correc¬ 
tion . 2542 

Meetings: 

Indian Education National Ad¬ 
visory Council_ 2541 

Postsecondary education pro¬ 
grams; Education Amendments 
of 1976, implementation of pro¬ 
visions; correction_ 2542 

ENERGY RESEARCH AND 

DEVELOPMENT ADMINISTRATION 

Notices 

Meetings: 

Procurement Policy Advisory 
Committee .. 2524 

ENGINEERS CORPS 

Proposed Rules 

Administrative procedures: 

Mississippi River Commission; 
Sunshine Act implementation, 
public observation of meet¬ 
ings -- 2571 


ENVIRONMENTAL PROTECTION AGENCY 
Rules 

Water pollution control: 

Effluent standards for toxic pol¬ 
lutants; beiuldlne. aidrin/ 
dleldrln. DDT. etc. (2 docu¬ 
ments)- 2588. 2617 

Notices 

Noise pollution control: 

Identification of products as 
major sources of noise: power 

lawn mowers; report.. 2525 

Pesticides: specific exemptions and 
experimental use permits: 
Massachusetts Department of 

Public Health. 2526 

Texas Department of Health 
Resources __ 2527 

FARMERS HOME ADMINISTRATION 
Notices 

Disaster and emergency areas: 

Nebraska_ 2516 

North Carolina_ 2516 

Oklahoma_ 2516 

FEDERAL COMMUNICATIONS 
COMMISSION 

Rules 

FM broadcast stations: table of 
assignments: 

California... 2502 

Notices 

Domestic public radio services; 

applications accepted for filing. 2527 
FM translator applications ready 

and available for processing_ 2529 

Hearings, etc.: 

American Broadcasting Com¬ 
panies. Inc. and Community 
Antenna Television Associa¬ 
tion . 2530 

Marshfield Broadcasting Co.. 

Inc... 2529 

FEDERAL ELECTION COMMISSION 
Notices 

Advisory opinion requests__ 2623 

Committees, establishment, re¬ 
newals. etc.: 

Clearinghouse Advisory Com¬ 
mittee . 2623 

Contributions; policy statement-- 2623 

FEDERAL ENERGY ADMINISTRATION 
Proposed Rules 

Petroleum price regulations, man¬ 
datory: 

Crude oil. domestic: additional 
Incentives: tertiary enhanced 
recovery techniques_ 2645 

FEDERAL HOME LOAN BANK BOARD 
Proposod Rules 

8unshlne Act implementation; 
public information regarding 
decision making processes- -_ 2503 
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FEDERAL MARITIME COMMISSION 

Notices 

Agreements filed, etc.: 

Board of Governors of Galves¬ 
ton Wharves et a)- 2540 

Ceres, Inc. and Tri-State Ter¬ 
minals, Inc___ 2540 

FEDERAL POWER COMMISSION 

Notices 

Hearings, etc.: 

Pale©, Inc., et al--- 2541 

FEDERAL RAILROAD ADMINISTRATION 
Proposed Rules 

Assistance to States; in-kind bene¬ 
fits, standards and procedures; 
extension of time-- 2507 

FEDERAL RESERVE SYSTEM 
Rules 

Authority delegations; 

Board employees and Federal 
Reserve banks; specific func¬ 
tions; correction- 2501 

FISH AND WILDLIFE SERVICE 
Proposed Rules 

Endangered and threatened spe¬ 
cies; fish, wildlife, and plants; 
Fauna; snails, fish, and crus¬ 
taceans - 2507 

HEALTH. EDUCATION, AND WELFARE 
DEPARTMENT 

See also Alcohol. Drug Abuse, and 
Mental Health Administration; 
Education Office. 

Notices 

Meetings: 

National Professional Standards 

Review Council- 2543 

Organization, functions, and au¬ 
thority delegations: 

National Institute of Education. 2543 

HOUSING AND URBAN DEVELOPMENT 
DEPARTMENT 

See Consumer Affairs and Regula¬ 
tory Functions. Office of Assist¬ 
ant Secretary. 

INTERIOR DEPARTMENT 

See Fish and Wildlife Service; 

Land Management Bureau. 

INTERNAL REVENUE SERVICE 
Rules 

Allocation and apportionment of 
deductions to gross Income; 
correction_ 2501 


INTERSTATE COMMERCE COMMISSION 
Notices 

Abandonment of railroad services, 
etc.: 

Illinois Central Gulf Railroad 


Co. (2 documents) _ 2545 

Southern Pacific Transporta¬ 
tion Co _ 2552 

Union Pacific Railroad Co - 2552 

Car service rules, mandatory; ex¬ 
emptions ____._ 2545 

Hearing assignments .. 2545 


Motor carriers: 

Irregular route property car¬ 
riers: gateway elimination. . 2546 

Rerouting traffic : 

San Diego and Arizona Eastern 
Railway Co _ 2552 

LAND MANAGEMENT BUREAU 

Notices 

Withdrawal and reservation of 
lands, proposed, etc.: 

California: partial termination; 
correction .. 2543 
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LEGAL SERVICES CORPORATION 

Notices 

Grants and contracts: applica¬ 


tions .... 2543 

MARITIME ADMINISTRATION 
Notices 

Applications, etc.: 
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ADMINISTRATION 
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gram ; planning requirements : 
extension of time _ 2507 
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tions, etc.: 

Fisherman's Marketing Associa¬ 


tion of Washington _ 2520 

Lake Merritt Parks and Recrea¬ 
tion Office _ 2620 

Payne, Dr. Roger 8 __.. 2520 


OHIO RIVER BASIN COMMISSION 
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Muskingum River Basin; avail¬ 
ability of plan__ 2544 

PATENT AND TRADEMARK OFFICE 
Proposed Rules 

Patent cases; 

Patent Cooperation Treaty; im¬ 


plementation -... . 2631 

POSTAL RATE COMMISSION 

Notices 

Visits to postal facilities _ 2544 

PUBLIC HEALTH SERVICE 
Notices 

Meetings; 


Immunization Practices Advi- 
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SCIENCE AND TECHNOLOGY POLICY 
OFFICE 

Notices 

Meetings: 

Intergovernmental Science, 
Engineering and Technology 
Advisory Panel _ 2544 

SCIENCE AND TECHNOLOGY, 
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Notices 

Meeting _ 2544 
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Proposed Rules 

Nondiscrimination in federally as¬ 
sisted programs; types of 
Federal financial assistance 

covered _ 2506 

Small business size standards; 

Refuse collection with or with¬ 
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time ___ 2505 
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Applications, etc.: 

MDC Capital Corp ... 2544 


STATE DEPARTMENT 
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grants; consular officer; defi¬ 
nitions _ 2501 

TRANSPORTATION DEPARTMENT 

See Federal Railroad Administra¬ 
tion. 

TREASURY DEPARTMENT 

See Customs Service. 
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“THE FEDERAL REGISTER—WHAT IT 
IS AND HOW TO USE IT” 

Briefings at the Office of the 
Federal Register 

(For Details, See 41 FR 46527, Oct. 21, 1976) 
RESERVATIONS: DEAN L. SMITH. 523-5282 


list of cfr ports effected in tfiis issue 


The following numerical guide Is a list of the parts of each tifta of Ihe Coda of Federal Regulations affected by documents published in today's 
Issue. A cumulative list of parts affected, covering the current month to dale, follows beginning with the second Issue of the month. 

A Cumulative List of CFR Sections Affected Is published separately at the end of each mon^. The guide lists the parts and sections affected 
by documents published since the revision date of each title. 
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The following numerical guide is a list of parts of each title of the Code of 
Federal Regulations affected by documents published to date during January. 
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Proposed Rules: 

3800_ - 1045 

45 CFR 

193.- H90 

250. 779 

Proposed Rules: 

158_— 2086 

Ch.II_ 2445 

205_ 2440 

250_2331 

1480- 1045 


46 CFR 

536 . 1473 

Proposed Rules: 

12 _ 1278 

502 _ 817 


47 CFR 


13. 1231 

15.. 1231 

21. 1232 

73... 1233. 2502 

74_ 2069 

81.-. 1474 

83___ 1231.1474 

Proposed Rules: 

64. 1278 

73 ..1278.1279, 2080 

74 . 2087 

83. 2088 

97. 2089 

49 CFR 

25_ 12 

173. 2071 

174... 2071 

218. 2318 

221. 2321 

225..... 1221 

231. 1222 

1047_ 19 

1241. 1474 

1249_ 1474 

1250. .. 1474 

1251. . 1474 

Proposed Rules: 

267_ 2507 

523_ 2092 

1251... 2092 


50 CFR 



2071 

1033 

1034 
1034 

2326 

2326 

2326 

2326 

2326 

2326 

2326 

2326 

2326 

2326 

2326 

2326 

2326 

2326 

2326 

2326 

2326 

2326 

2326 

2326 


Proposed Rules: 

17_ 

216. 


2101, 2102, 2507 
. 1049 
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reminders 

(Tbe Items In u»t were editor!ally ooxnpllcd as an aid to frortiu. Racism users. Inclusion or exclusion from this list has no legal 
significance. Bines this list Is Intended as a reminder. It does not Include effective dates that occur within 14 days of publication.) 


Rules Going Into Effect Today 


!TC—Nonadjudicative hearings; rules of 
general application — 54168; 12-13-76 


Next Week's Deadlines for Comments 
On Proposed Rules 


AGRICULTURE DEPARTMENT 

Agricultural Stabilization and 
Conservation Service— 

Burley Tobacco; proposed determi¬ 
nations of marketing quotas; com¬ 
ments by 1-21-77 __ 55551; 

12-21-76 

Tobacco in Maryland; proposed de¬ 
terminations or marketing quotas; 
comments by 1-21-77. 

55548; 12-21-76 
Virginia Sun-cured tobacco (typo 37); 
proposed determinations of mar¬ 
keting quotas; comments by 1- 

21-77 . 55550; 12-21-76 

Farmers Home Administration— 

Loan disbursement; multiple advance 
feature; comments by 1-18-77. 

55359; 12-20-76 
Food and Nutrition Service— 

Determination of eligibility for free 
and reduced price meals and milk 
In Puerto Rico and the Virgin 
Islands; comments by 1-16-77. 

54493; 12-14-76 

Forest Service- 

Administrative review procedures; re¬ 
visions; comments by 1-17-77. 

54200; 12-13-76 

Rural Electrification Administration— 
Rural telephone program; new specifi¬ 
cation for electronic trunk circuits; 
comments by 1-17-77 . 55198; 

12-17-76 

CIVIL AERONAUTICS BOARD— 

Applications for operating authority; 
standards for determining priorities 
of hearing; comments by 1-17-77. 

5269812-1-76 
Exemption of Logair and Quicktrans for 
Military Transportation from mini¬ 
mum fuel surcharge rates; com¬ 
ments by 1-21-77 ... 1271; 

1-6-77 

"No-smoking" areas aboard aircraft 
operated by certified carriers; supple¬ 
mental proposals; comments by 1- 

21-77 .. 51423; 11-22-76 

CIVIL SERVICE COMMISSION 

Public observation of commission meet¬ 
ings; comments by 1-21-77. 

55537; 12-21-76 
COMMERCE DEPARTMENT 
Patent and Trademark Office- 

Interference practice; comments by 
l-21-77._ .. 52486; 11-30-76 


COMMODITY FUTURES TRADING 
COMMISSION 

Trading standards and records of cash 
commodity and futures transactions; 
comments by 1-21-77... — 55887; 

12-23-76 

COMMUNITY SERVICES 
ADMINISTRATION 

Funding of grantee programs; prepara¬ 
tion of form and statement; com¬ 
ments by 1-20-77. ——— 56197; 

12-27-76 

DEFENSE DEPARTMENT 

Office of the Secretary— 

Board of Regents of Uniformed Serv¬ 
ices; University of the Health Sci¬ 
ences; public meeting procedures; 
comments by 1-21-77 55724; 

ENVIRONMENTAL PROTECTION 
AGENCY— 

Emission control production warranty 
for light duty vehicles and trucks; 
comments by 1-17-77 - 

New Jersey; implementation plans; com¬ 
ments by 1-17-77. -- 54954; 

12-16-76 

New York; implementation plans; com¬ 
ments by 1-17-77 .. 54955; 

12-16-76 

North Carolina; implementation plans; 
revisions; comments by 1-21-77. 

55561; 12-21-76 

Pharmaceutical Manufacturing Point 
Source category; Interim final rule; 
comments by 1-17-77 -- 50676; 

11- 17-76 

FEDERAL COMMUNICATIONS 
COMMISSION 

Cable TV systems; frequency chenneling 
and monitoring for signal leakage; 
comments by 1-17-77. . 54512; 

12- 14-76 

Public land mobile radio systems; inter¬ 
connection policies; reply comment 
period extended to 1-18-77. 

35863; 8-25-76 

FEDERAL MARITIME COMMISSION 

Public observation of Federal Maritime 
Commission meetings and public 
access to Information pertaining to 
Commission meetings: comments by 
1-17-77..... . 55207; 12-17-76 

FEDERAL RESERVE SYSTEM 

Brokers and dealers; credit extended to 
exchange specialists; comments by 
1-17-77 . 55552; 12-21-76 

Regulation Z» sample lease disclosure 

statements: board interpretation; 
comments by 1-21-77 . 56657; 

12-29-76 

FEDERAL TRADE COMMISSION 

Advertising for over the-counter drugs; 
comments by 1-21-77 _ 1038: 

1-5-77 

Mergers and acquisitions; comments by 
1-19-77. . 55488: 12-20-76 


HEALTH. EDUCATION. AND WELFARE 
DEPARTMENT 
Office of the Secretary— 

Availability of information to the pub¬ 
lic; comments by 1-17-77. 

50846; 11-18-76 
Delivery of human services by State 
and local Governments; waiver of 
requirements impeding improve¬ 
ment; comments by 1-21-77. 

53412; 12-6-76 

HOUSING AND URBAN DEVELOPMENT 
DEPARTMENT— 

Federal Housing Commissioner- 
Office of Assistant Secretary for 
Housing— 

Definition of "families" and othor 
related terms and occupancy by 
single persons; comments by 1- 

19-77 _ 55080; 12-16-76 

Mortgage and loan insurance pro* 
grams; comments by 1-19-77. 

55484; 12-20-76 

INTERIOR DEPARTMENT 
Indian Affairs Bureau— 

San Carlos Indian Irrigation Project. 
Arizona; revision of regulations and 
rates; comments by 1-17-77. 

55212; 12-17-76 

INTERNATIONAL TRADE COMMISSION 

Modification of duties; investigations to 
determine the probable economic ef¬ 
fects on the economy of the United 
States; comments by 1-17-77. 

55203; 12-17-76 

LABOR DEPARTMENT 

Employee Benefits Security Office- 
Employee benefit plans; fiduciary re¬ 
sponsibility; comments by 1- 
17-77 __ 55206; 12-17-76 

NATIONAL SCIENCE FOUNDATION 
National Science Board; open meetings; 
comments by 1-21-77 .. 54956; 

12-16-76 

NATIONAL TRANSPORTATION POLICY 
STUOY COMMISSION 
Privacy Act of 1974; comments by 1- 
17-77 . 54947; 12-16-76 

TRANSPORTATION DEPARTMENT 
Federal Aviation Administration— 
Airworthiness directives; Beech 19. 
23 and 24 Series airplanes (2 
documents); comments by 1-17- 

77 . 50838-50839; 11-18-76 

Domestic and flag air carriers: re¬ 
quirements for obtaining sufficient 
weather information; comments by 

1-17-77 . 50275; 11-15-76 

Transition area; alteration; Palmdale, 
California; comments by 1-17-77. 

54950; 12-16-76 
Federal Railroad Administration— 
Construction of railroad employee 
sleeping quarters; hours of service; 
comments by 1-17-77 .... 53072; 

12-3-76 
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Materials Transportation Bureau— 
Blasting agents; miscellaneous 
changes; comments by 1-21-77. 

52083; 11-26-76 
National Highway Traffic Safety 
Administration— 

Fuel economy; vehicle classification; 
comments by 1-19-77 .... 55368; 

12-20-76 

TREASURY DEPARTMENT 

Comptroller of the Currency— 

Limitation of charitable contributions 
by national banks; comments by 

1-20-77 . 54600; 12-14-76 

VETERANS ADMINISTRATION 
Increase In search charge for release 
of information from files other than 
claimant files; comments by 1- 
20-77 _-. 55558; 12-21-76 


Next Week's Meetings 


AGRICULTURE DEPARTMENT 

Food and Nutrition Service- 
Nutrition Evaluation Advisory Com¬ 
mittee, Alexandria, Virginia (open), 
1-17 and l-18-77._ .... 55216; 

12-17-76 

Forest Service— 

Deschutes National Forest Advisory 
Committee, Bend. Oregon (open), 

1-20-77 .. 55562; 12-21-76 

Santa Fe National Forest Grazing Ad* 
visory Board, Santa Fe. NM (open), 

1-20-77 __ 53835: 12-9-76 

ARTS AND HUMANITIES, NATIONAL 
FOUNDATION 

Fellowships Panel Advisory Committee, 
Washington. D.C. (closed). 1-17, 20 

and 21-77 _ 55000; 12-16-76 

CIVIL RIGHTS COMMISSION 
Colorado Advisory Committee, Denver, 
Colorado (open). 1-22-77 1051; 

1-5-77 

District of Columbia Advisory Commit¬ 
tee, Washington, D.C. (open), 1- 

18-77 .. 54014; 12-10-76 

Illinois Advisory Committee, Chicago, 
III. (open). 1-17-77 . 56356; 

12-28-76 

Massachusetts Advisory Committee, 
Boston. Massachusetts (open), 1- 

20-77... . 1051; 1-5-77 

New Jersey Advisory Committee, New 
Brunswick, NJ. (open), 1-12-77. 

51434; 11-22-76 
Ohio Advisory Committee, Cleveland, 
Ohio (open), 1-22-77 . 1051; 

1-5-77 

Rhode Island Advisory Committee, 
Providence, Rhodo Island (open), 

2-22-77 - 55567; 12-21-76 

South Carolina Advisory Committee, 
Marion, S.C. (open). 1-21-77. 

54015; 12-10-76 
Tennessee Advisory Committee. Mem¬ 
phis, Tenn. (open). 1-21-77 56357; 

12-28-76 


CIVIL SERVICE COMMISSION 

Private Voluntary Agency Eligibility com¬ 
mittee, Washington. D.C. (open), 1- 

17-77__ 56685; 12-29-76 

Private Voluntary Agency Eligibility com¬ 
mittee, Washington, D.C. (open), 1- 

17-77___ 830; 1-4-77 

CONSUMER PROOUCT SAFETY 
COMMISSION 

Poison Prevention Packaging Technical 
Advisory Committee. Bethesda, Md. 
(open), 1-18 and 1-19-77.. 56883; 

12-30-76 

DEFENSE DEPARTMENT 

Air Force Department— 

Scientific Advisory Board, Ad Hoc 
Committee on Advanced ICBM 
Technology, Los Angeles. Calif, 
(closed). 1-18 and 1-19-77. 

55375; 12-20-76 
Scientific Advisory Board, Munitions* 
Armament Panel, Los Angeles. 
Calif, (closed), 1-20 and 1-21-77. 

55375; 12-20-76 
Scientific Advisory Board, Wright- 
Patterson Air Force Base, Ohio 
(closed). 1-20 and 1-21-77. 

55929; 12-23-76 

Office of the Secretary— 

Defense Science Board Task Force On 
Net Technical Assessment, Wash¬ 
ington, D.C. (closed), 1-18 and 

1-19-77.. 55570; 12-21-76 

Wage Committee, Washington. D.C, 
(closed). 1-18-77_ 49666; 

11-10-76 

ENVIRONMENTAL PROTECTION 
AGENCY 

Chesapeake Bay Program Policy Ad¬ 
visory Committee, Washington, D.C, 
(open). 1-19-77.56888; 12-30-76 
HEALTH, EDUCATION, AND WELFARE 
DEPARTMENT 

Alcohol, Drug Abuse, and Mental 
Health Administration— 

National Advisory Council on Drug 
Abuse, Rockville, Maryland (open), 
1-18-77.. 54993; 12-16-76 

Education Office- 

National Advisory Committee on the 
Handicapped (open), 1-17 thru 1- 
19-77. 

National Institutes of Health— 
Committee advisory to the National 
Cancer Institute, review of re¬ 
search contract proposals, 1-20 
and 1-21. 1-24 and 1-25. 1-27 
and 1-28 and 1-29-77. 

55592-55593; 12-21-76 
Conference on 1976 Influenza Vac¬ 
cine Test Program, Bethesda, Md. 
(open), 1-20 and 1-21-77. 

54817; 12-15-76 
Division of Research Resources and 
General Clinical Research Centers 
Committee, Bethesda, Md. (open), 
1-17-77- 56399; 12-28-76 


National Advisory Neurological and 
Communicative Disorders and 
Stroke Council, Bethesda, Md. (par¬ 
tially open), 1-21 and 1-22-77. 

53710; 12-8-76 
Recombinant DNA Molecule Program 
Advisory Committee. Miami. Florida 
(partially open). 1-16-77. 

53711; 12-8-76 
Office of the Secretary— 

Review Panel on New Drugs, Wash¬ 
ington, D.C. (open). 2-21-77. 

53137; 12-3-76 

LABOR DEPARTMENT 

Labor Statistics Bureau— 

Business Research Advisory Council's 
Committees on Productivity and 
Technological Developments and 
Foreign Labor and Trade, Washing¬ 
ton, D.C. (open), 1-17-77. 

56407; 12-28-76 

NATIONAL AERONAUTICS AND SPACE 
ADMINISTRATION 

Research and Technology Advisory 
Council Committee on Aeronautical 
Propulsion, Edwards, Calif, (open), 

1-19 thru 1-21-77 . 56420; 

12-28-76 

NATIONAL SCIENCE FOUNDATION 

Minority Institution Graduate Trainee- 
ship Program Subpanel of the Ad¬ 
visory Panel on Science Education 
Projects, Washington. D.C. (closed), 

1-21 and 1-22-77 .. 56873; 

12-30-76 

NUCLEAR REGULATORY COMMISSION 
Reactor Safeguards Advisory Commit¬ 
tee, Charlotte, N.C. (partially open), 

1-19-77 .. 56895; 12-80-76 

Success Factor Evaluation Panel. Wash¬ 
ington. D.C. (open), 2-16 and 2- 

17- 77 -- 52114; 11-26-76 

SCIENCE AND TECHNOLOGY POLICY 

OFFICE 

Intergovernmental Science, Engineering 
and Technology Advisory Panel, Wash¬ 
ington. D.C. (open), 1-21-77. 

1085; 1-5-77 

SECURITIES AND EXCHANGE 
COMMISSION 

National Market Advisory Board. Wash¬ 
ington, D.C. (open), 1-17 and 1- 

18- 77 . 56422; 12-28-76 

SMALL BUSINESS ADMINISTRATION 

Concord District Advisory Council, Con¬ 
cord, N.H. (open), 1-19-77. 

56898; 12-30-76 

STATE DEPARTMENT 

International Telegraph and Telephone 
Consultative Committee, Study Group 
1 of the U.S. International Commit¬ 
tee. Washington, D.C. (open), 1-18 

and 1-19-77 . 56898; 12-20-76 

Safety of Life at Sea. Subcommittee of 
the Shipping Coordinating Commit¬ 
tee. Washington. D.C. (open). 1- 

19- 77.™.... . 55958; 12-23-76 
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TRANSPORTATION DEPARTMENT 

Federal Aviation Administration- 
Radio Technical Commission For 
Aeronautics Special Committee 
122—Planning for 50 KHz VOR/ 
ILS Channeling, Washington, D.C, 
(open), 1-18 and 1-19-77. 

53881; 12-9-76 

Federal Highway Administration— 
Uniform Traffic Control Devices, Na¬ 
tional Advisory Committee, Silver 
Spring, Md. (open), 1-20 thru 1- 
22-77 __ 88; 1-3-77 


Next Week's Public Hearings 


FEDERAL ENERGY ADMINISTRATION 

Alternative Entitlement Program; ad¬ 
justments for imported residual fuel 
oil. Washington. D.C. (open), 1- 

21-77 __ 56824; 12-30-76 

POSTAL SERVICE COMMISSION 

Public service costs of postal service, 
various cities, 1-18 thru 1-21-77. 

55738; 12-22-76 


TRANSPORTATION DEPARTMENT 

Federal Aviation Administration— 
Airport noise regulatory process. 
Washington, D.C.. 1-17-77. 

51533; 11-22-76 


List of Public Laws 


Non: No public bUla which have become 
law were received by the omce of the Federal 
Register for inclusion in today's List or 
Public Laws. 
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presidential documents 


Title 3—The President 


Executive Order 11935 


January 10, 1977 


Permitting Certain Qualified Employees of the National Aeronautics and Space 
Administration To Be Given Career Or Career-Conditional Appointment 

By virtue of the authority vested in me by section 3301 of title 5 of the United States 
Code, and as President of tire United States of America, it is hereby ordered as follows: 

Section 1. The appointment of a Command Pilot, Pilot or Mission Specialist 
candidate to a position in the Space Shuttle Astronaut Program of the National Aero¬ 
nautics and Space Administration, which is listed under Schedule B of the Schedule of 
Excepted Positions, may be converted to career or career-conditional appointment if: 

(a) die candidate has successfully completed twoycars of service as a candidate 
in an appropriate training program; 

(b) the Administrator of the National Aeronautics and Space Administration, or 
the Administrator's designer, recommends the conversion of the candidate's appoint¬ 
ment within ninety days of completion of the requirements of section 1 (a); 

(c) the candidate meets noncompetitive examination standards prescribed by the 
United States Civil Service Commission; and 

(d) the candidate meets ail other requirements prescribed by the United States 
Civil Service Commission pursuant to section 3 of this order. 

SvjC. 2. Whenever the Administrator of the National Aeronautic* and Spare Ad¬ 
ministration, or the Administrator s designer, deckles not to recommend conversion of 
an appointment under this order or whenever the Administrator, or the Administra¬ 
tor’s designee, recommends conversion and the candidate fails to qualify, the candidate 
shall be separated not Liter than the date of expiration of the current Schedule B ap¬ 
pointment, unless the appointment can be converted through appropriate competitive 
examination or the candidate can be assigned to a suitable jjosition under another 
excepted authority prior to the expiration date. 

Sec. 3. The United States Civil Service Commission shall prescribe such regula¬ 
tions as may be necessary' to carry’ out the purpose of this order. 



The White House, 

January 10, 1977, 


|FR Doc.77-1220 Filed 1 -11^77;10:53 am) 
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rules and regulations 


Thift section of Iho FEDERAL REGISTER contains regulatory documents having general applicability and legal effect most of whkh are 
Keyed to and codified in the Code of Federal Regulations, which it published under 50 titles pursuant to 44 U.S.C. 1510. 

The Code of Federal Regulations is sold by the Superintendent of Documents Prices of new books are listed In the first FEDERAL 
REGISTER Issue of each month. 


Title 12—Banks and Banking 

CHAPTER II—FEDERAL RESERVE 
SYSTEM 

SUBCHAPTER A—BOARO OF GOVERNORS OF 
THE FEOERAL RESERVE SYSTEM 

1 Docket Rr-00641 

PART 265— RULES REGARDING 
DELEGATION OF AUTHORITY 

Miscellaneous Changes 
Correction 

In FR Doc. 76-36186, appearing at 
page 53775, in the issue for Thursday. 
December 9, 1976. change the sixth word 
In the third line of f 265.3 from “re¬ 
quired" to “requested". 


Title 19—Customs Duties 

CHAPTER I—UNITED STATES CUSTOMS 
SERVICE 

IT.D. 77-26| 

PART 153—ANTIDUMPING 
Tuners Used in Electronic Products 

On July 16, 1976, there was published 
in the Federal Register <41 FR 29435) 
a “Notice of Tentative Determination to 
modify or Revoke Dumping Finding** 


with respect to tuners (of the type used 
in consumer electronic products) from 
Japan sold for export to the United 
States by Sony Corporation of Japan. 

Reasons for the tentative determina¬ 
tion were published in the above-men¬ 
tioned notice, and interested persons 
were afforded an opportunity to make 
written submissions or request the op¬ 
portunity to present oral views In connec¬ 
tion therewith. 

No written submissions or requests to 
present oral views having been received. 
I hereby determine that for the reasons 
stated in the above-mentioned noUcc. 
tuners <of the type used in consumer 
electronic products) from Japan are no 
longer being, nor likely to be. sold in the 
United States at less than fair value by 
Sony Corporation of Japan, and the 
above mentioned finding of dumping is 
hereby modified to exclude tuners (of the 
type used in consumer electronic prod¬ 
ucts) from Japan sold by 8ony Corpora¬ 
tion of Japan. 

Accordingly, f 153.46 of the Customs 
Regulations (19 CFR 153.46) is hereby 
amended to show the exclusion from the 
finding of dumping of tuners (of the type 
used in consumer electronic products) 
from Japan sold by Sony Corporation of 
Japan. 


Finding of dumping 


M#rvh<tn4J*c Country T.D. by— 


Ttinrr* (of the type uurd In consumer alaatventa product*), rurpt: Japan 70 JA7 7V*0 

(I) TtuM* produced and sold by Matumhitn EWtrle IneiustrH] T* l<3 

Co., Lt«l.. ami M&Uusbii* KKvtrsr Trading Go.. Ltd., 76-215 

(II) Thoan sold ny Victor Company of Japan Ltd, 77-59 

dll) Those *oUl by Tokyo Shibaum Eircir* Co.. Ltd., 

(IV) Thun’ prodta'fcd and *old by Sanyo Electric Co., Ltd., *ml 
Sanyo KWrtflr Trading Go., Ltd., and 
(V) Thorn *ntd by Homy Conn, of J*|un. 


This determination is published pur¬ 
suant to 4 153.44(d), Customs Regula¬ 
tions (19 CFR 153.44(d)). 

<8eca. 202, 407, 42 Stat 11. on amended 18; 
19 C.8.C. 160, 173). 

Jerry Thomas, 

Under Secretary of the Treasury. 

|HR Doc.77-1068 Filed 1-11-77;8:45 am) 


Title 22—Foreign Relations 
CHAPTER I—DEPARTMENT OF STATE 

| Dept. Reg. 106.7311 

PART 41—VISAS: DOCUMENTATION OF 
NONIMMIGRANTS UNDER THE IMMI 
GRATION AND NATIONALITY ACT, AS 
AMENDED 

PART 42—VISAS: DOCUMENTATION OF 
IMMIGRANTS UNDER THE IMMIGRA¬ 
TION AND NATIONALITY ACT. AS 
AMENDED 

Definitions of Consular Officer 

Parts 41 and 42, Chapter I, Title 22 of 
the Code of Federal Regulations are 


amended to provide that assignment of 
certain officers of the Department of 
State to diplomatic or consular offices 
abroad shall, in specified circumstances, 
constitute designation of such officers 
within the meaning of section 101(a) (9) 
of the Immigration and Nationality Act. 

1. Section 41.1 is amended to read: 

§ II. I Drfinilion*. 

“Consular officer." as defined In sec¬ 
tion 101(a)(9) of the Act. shall Include 
commissioned consular officers, the Dis¬ 
trict Administrators of the Trust Terri¬ 
tory of the Pacific Islands, the Director 
of the Visa Office of the Department and 
such other officers of the Department as 
he shall designate for the purpose of 
issuing nonimmigrant visas, but shall not 
include a consular agent, an attache, or 
an assistant attache. The assignment by 
the Department of any Foreign Service 
Officer or Foreign 8ervicc Reserve Offi¬ 
cer to a diplomatic or consular office of 


the United States abroad In a position 
administratively designated as requiring, 
solely, principally, or partially, the per¬ 
formance of consular functions, and the 
initiation of a request for a consular 
commission, shall constitute designation 
of such officer as a “consular officer" 
within the meaning of section 101 • a) <9> 
of the Act. 


2. Section 42.1 will be amended os 
follows: 


§12.1 Definition*. 


“Consular officer," as defined in sec¬ 
tion 101(a)(9) of the Act, shall include 
the District Administrators of the Trust 
Territory of the Pacific Islands, hereby 
designated as consular officers for the 
purpose of Issuing immigrant visas, but 
shall not include a consular agent, an 
attache, or an assistant attache. The 
assignment by the Department of any 
Foreign Service Officer or Foreign Serv¬ 
ice Reserve Officer to a diplomatic oi 
consular office abroad in a position ad¬ 
ministratively designated as requiring, 
solely, principally or partially, the per¬ 
formance of consular functions, and the 
initiation of a request for consular com¬ 
mission. shall constitute designation of 
such officer as a "consular officer" within 
the meaning of section 101(a) (9) of the 
Act. 


Effective date. Compliance with the 
provisions of section 553 of Title 5 of the 
United States Code <80 Slat. 383) as to 
notice of proposed rulemaking and de¬ 
layed effective date is unnecessary in tills 
instance because the amendments to 
§4 4M and 42.1 arc In the nature of rules 
of agency organization. This amendment 
becomes effective on January 3. 1977. 

Dated: January 6. 1977. 

For the Secretary of State. 

Leonard F. Walkntynonvicz, 
Administrator. Bureau of Secu¬ 
rity and Cojutular Affairs, De¬ 
partment of State. 

|FR Doc.77-1041 Filed 1-11-77;8:45 am) 


Title 26—Internal Revenue 

CHAPTER I—INTERNAL REVENUE SERV 
ICE, DEPARTMENT OF THE TREASURY 
SUBCHAFTOV A—INCOME TAX 

(T.D. 7456| 

PART 1—INCOME TAX; TAXABLE YEARS 
BEGINNING AFTER DECEMBER 31, 1953 

Allocation and Apportionment of 
Deductions to Gross Income 
Correction 

In FR Doc. 77-458 appearing on page 
1195 in the Issue for Thursday, Janu- 
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ary 6 , 1977. the signatures were omitted. 
They should read as follows: 

Donald C. Alexander , 
Commissioner of Internal Revenue. 
Approved: January 3.1977. 

Charles M. Walker. 

Assistant Secretary 
of the Treasury . 


Title 47—Telecommunication 

CHAPTER I—FEDERAL 
COMMUNICATIONS COMMISSION 

(Docket No 208881 

PART 73—RADIO BROADCAST SERVICES 

FM Broadcast Stations In Ridgecrest and 
Inyokem. Calif. 

Adopted: December 23. 1976. 

Released: January 6 . 1977. 

Report and Order. In the matter of 
amendment of I 73.202(b). Table of As¬ 
signments. PM Broadcast Stations. 
(Ridgecrest and Inyokem. California). 
Docket No. 20888. RM-2677. 

1. The Commission has under consid¬ 
eration its Notice of Proposed Rulemak¬ 
ing adopted August 6 . 1976. 41 FR 34789. 
inviting comments on a proposal to 
assign Channel 285A to Ridgecrest. Cali¬ 
fornia. as its second FM assignment. The 
proceeding was instituted on the basis 
of a petition filed by Kitchen Produc¬ 
tions (petitioner). Petitioner was the 
only party commenting In response to 
the Notice. 


RULES AND REGULATIONS 


2. Ridgecrest Is a community of 7,629 
persons . 1 located In Kern County (pop. 
329.162) approximately 193 kilometers 
(120 miles) northeast of Los Angeles and 
121 kilometers (78 miles) east of Bakers¬ 
field. Ridgecrest has one daytime-only 
station (KZJQ) and a Class IV station 
(KLOA). It also has one FM assignment, 
Channel 224A. on which an application 
is pending (BPH-9569) filed by the li¬ 
censee of daytime-only AM Station 
K2IQ 

3. In supporting comments petitioner 
argues that there is a need for an addi¬ 
tional service and that the area would 
easily be capable of supporting the two 
AM stations, the proposed FM station, 
as well as the second FM station that 
would result from the new assignment. 
Petitioner notes that the largest employ¬ 
ers are the Naval Weapons Center. China 
Lake. California, with a payroll of $88 
million, and Kerr McGee Chemical, with 
a payroll of $2(kmlllion. It adds that tho 
estimated Ridgecrest area payroll Is $150 
million. 

4. Preclusion would occur on the co- 
channel and all adjacent channels ex¬ 
cept Channel 287. There are three com¬ 
munities (China Lake. 11,105; Trona, 
1.500; and Tchachapi. 4,311) located in 
the areas which would be precluded as 
a result of the assignment of Channel 
285A to Ridgecrest. However, at least 
two other Class A or Class B channels 
are available for assignment to these 
communities. Petitioner points out that 
China Lake to contiguous to Ridgecrest, 
and any radio station serving Ridgecrest 


* An population figures are taken from the 
1970 U.8. Ceoeua. 


would also serve China Lake. Alterna¬ 
tively. since China Lake is an unlisted 
community within 10 miles of Ridge¬ 
crest. an application could be filed to use 
the channel at China Lake. 

5. Upon careful consideration of the 
proposal herein, the Commission believes 
It would be In the public Interest to assign 
Channel 285A to Ridgecrest. California. 
Since the communities located in the pre¬ 
cluded areas have at least two other Class 
A or Class B channels available for as¬ 
signment to them, and a demand has 
been shown for a second FM channel in 
Ridgecrest, the assignment of Channel 
285A here would result in an efficient use 
of radio spectrum and would provide 
Ridgecrest an opportunity to develop a 
second local FM broadcast service. 

6. Authority for the action taken herein 
is contained in sections 4(1). 6(d)(1), 
303 (g) and (r), and 307(b) of the Com¬ 
munications Act of 1934. as amended, and 
5 0.281 of the Commission’s rules. 

7. In view of the foregoing: It is or¬ 
dered. That effective February 11. 1977. 
1 73.202(b) of the Commission’s rules, 
the FM Table of Assignments, Is amended 
to read as follows: 

City Channel No. 

Ridgecrest. Cftllf.. 224A. 285A 

8 . It is further ordered , That this pro¬ 
ceeding to terminated. 

(Seen. 4. 803. 307. 48 Stct,, as amended. 1066, 
1082. 1083 (47 UJ9.C. 154. 303. 307)) 

Federal Communications 
Commission, 

Wallace E. Johnson. 

Chief. Broadcast Bureau. 

|PR Doc.77-1073 Piled l-ll-77;8:45 am] 
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This section of the FFDFRAL REGISTER contains notices to the public of the proposed istoervce of rules end regulations. The purpose of 
these notices Is to give intr— tod persons en opportunity to participate In the rule making prior to the adoption of the final rules. 


DEPARTMENT OF AGRICULTURE 

Agricultural Marketing Service 
[ 7 CFR Part 987] 

DOMESTIC DATES PRODUCED OR PACKED 
IN RIVERSIDE COUNTY. CALIFORNIA 

Proposed Marketing Percentages for the 
1976-77 Crop Year 

Notice la hereby given of a proposal 
to establish, for the 1976-77 crop year, 
free and restricted percentages and 
withholding factors of 100 percent. 0 per¬ 
cent. and 0 percent, respectively, for 
marketable Deglet Noor. Zahidi, Halawy. 
and Khadrnwy dates. The crop year be¬ 
gan October 1. 1078. The proposed per¬ 
centages and withholding factors would 
be established in accordance with the 
provisions of the marketing agreement, 
as amended, and Order No. 987. as 
amended (7 CFR Part 987). The amend¬ 
ed marketing agreement and order reg¬ 
ulate the handling of domestic dates pro¬ 
duced or pocked in Riverside County, 
California, and arc effective under the 


Agricultural Marketing Agreement Act 
of 1937. as amended (7 UJS.C. 601-674). 

The free percentages, restricted per¬ 
centages. and withholding factors are 
pursuant to f f 987.44 and 987.45. These 
percentages and factors are based on the 
California Date Administrative Com¬ 
mittee’s estimates for the current crop 
year of supply and trade demand adjust¬ 
ed for handler carryover and other avail¬ 
able information. Trade demand means 
the aggregate quantity of whole or pit¬ 
ted dates which the trade will acquire 
from all handlers during the crop year 
for distribution in the continental United 
8 tates, Canada, and such other countries 
as the Committee tods will acquire dates 
at prices reasonably comparable with 
prices received in the continental United 
States. 

In determining the percentages for 
each of the four varieties, the Commit¬ 
tee considered the following data, esti¬ 
mates and information for the crop year 
beginning October 1. 1976: 


Hu thousands of pourvd*| 



Dcgtet Noor 

Zahidi 

Halawy 

KJiadrawy 

1. l rodurtloci of marketable dales (1078-77 crop).-. — .—— 

20,133 

1,»1 

m 

MS 

2. nor Ncmerrtitl*d handler carryover as oi Sept. 30, iv:6, 
uf marketable dales. . -. 

6,332 

196 

6 

» 

X Total marketable supply—.—---- 

26, 4M 

M*7 

106 

381 

• Trad* demand (or free whole and pilled dole*— —— 

w.iso 

1,380 

138 

350 

A. Hus: Desirable handler carryover ae of Sapu 30, U77* 
to assure data supplies lor early demand. --— 

6,000 

3S0 

49 

CO 

a I*cr CartMta! handler carryover ae ol Rapt. 30,1971, 
olftMdotM... — —.—.. 

2,000 

20 

0 

0 

7. Adjusted trade demand ..... .. - 

10,450 

1,710 

1X7 

300 


It Ls estimated that the amounts In 
excess of adjusted trade demands for 
these four varieties will be utilized in 
products and/or export markets. Hence 
no volume regulation Is proposed. 

Consideration will be given to any 
written data, views, or arguments in 
connection with the aforesaid proposal 
which are received by the Hearing 
Clerk. U.S. Department of Agriculture. 
Room 112, Administrative Building, 
Washington. D.C. 20250. not later than 
January 15. 1977. All WTiticn submis¬ 
sions made pursuant to this notice should 
be in quadruplicate and will be avail¬ 
able for public inspection at the office 
of the Hearing Clerk during regular 
business hours (7 CFR 1.27(b) ). 

The proposal is as follows: 

§ 987.22 i Free nnd restricted percent- 
ages Ami withholding factor*. 

The various free percentages, restrict¬ 
ed percentages, and withholding factors 


applicable to marketable dates of each 
variety shall be, for the crop year begin¬ 
ning October 1, 1976. and ending Sep¬ 
tember 30. 1977, as follows: (a) Deglet 
Noor variety dates: Free percentage. 100 
percent; restricted percentage. 0 percent; 
and wiUpholding factor. 0 percent: (b) 
Zahidi variety dates: Free percentage, 
100 percent; restricted percentage 0 per¬ 
cent; and withholding factor, 0 percent; 
(c) Halawy variety dates: Free per¬ 
centage, 100 percent; restricted percen¬ 
tage, 0 percent; and withholding factor, 
0 percent; (d> Khadrnwy variety dates: 
Free percentage. 100 percent; restricted 
percentage, 0 percent; and withholding 
factor. 0 percent. 

Dated: January 5,1977. 

Charles R. Brader. 

Deputy Director , 
Fruit and Vegetable Division . 

|FR Doc.77 -878 Filed i-ll-77;8:45 wra] 


t 7 CFR Part 1205 ] 

DETERMINATION OF COTTON BOARD 
MEMBERSHIP 

Extension of Comment Period 

This notice further extends the period 
for comments to the notice, published 
December 14. 1976 (41 FR 54494). pro¬ 
posing a revision in the regulations for 
the determination of Cotton Board mem¬ 
bership. 

The original notice invited comments 
on the proposed rule through December 
28, 1976. At the request of Interested 
parties the comment period was extended 
to January 11. 1977 (41 FR 56821). Addi¬ 
tional requests have been made to fur¬ 
ther extend the comment period to Feb¬ 
ruary 11. 1977. to provide additional time 
to prepare and submit comments. 

Accordingly, the comment period is 
hereby extended and interested persons 
may submit written data, views, or argu¬ 
ments in triplicate to the Hearing Clerk, 
Room 112, U.8. Department or Agricul¬ 
ture. Washington, D.C. 20250. not later 
than February 11,1977. 

Dated: January 6.1977. 

Charles R. Brader, 
Acting Administrator . 

iFR Doc-77-1049 Filed l-ll-77;8:45 am] 


FEDERAL HOME LOAN BANK BOARD 

[ 12 CFR Part 505b ] 

(No. 77-9] 

PUBLIC INFORMATION 
Government In Ihe Sunshine 

January 5.1977. 

Summary 

The following summary of the amend¬ 
ments adopted by this Resolution is in¬ 
cluded for the reader’s convenience and 
Is subject to the full explanation In the 
preamble and to the specific provisions 
of the regulations. 

I. Previous Regulation. None 
H. Proposed Regulation. Promulgation 
of rules to implement the Government in 
the Sunshine Act by providing the public 
with Information regarding the Board s 
decisionmaking processes 
The Government In the Sunshine Act 
(Pub. L. 94-409; approved September 13. 
1976> (hereinafter referred to as the 
“Act”) requires agencies of the Federal 
Government headed by collegial bodies, 
which includes the Board, to open their 
meetings to public observation, except 
under specified circumstances, by March 
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12, 1077. Section <g> of the Act directs 
agencies subject to the Act to promulgate 
Anal regulations by that date to imple¬ 
ment the open meeting provisions, fol¬ 
lowing consultation with the Adminis¬ 
trative Conference of the United StAtes 
and publication of proposed rules with 
opportunity for public comment. 

Accordingly, the Board hereby pro¬ 
poses to implement the Act by adding a 
new Part 505b to its general regula¬ 
tions. to read as set forth below. 

Interested persons are invited to sub¬ 
mit written data, views and arguments to 
the Office of the Secretary, Federal Home 
Loan Bank Board, 320 First Street, NW.. 
Washington. D.C. 20552. by February 14. 
1977. as to whether this proposal should 
be adopted, rejected, or modified. Writ¬ 
ten material submitted will be available 
for public inspection at the above ad¬ 
dress. 


PART 505b—PUBLIC INFORMATION RE¬ 
GARDING DECISIONMAKING PROCESSES 

See. 

505b. 1 Purpose and scope 
505b 2 Definitions. 

505b 3 Open meetings. 

5060.4 Closed meetings. 

5050 5 Accommodation for public attend¬ 
ance at open meetings. 

AvTMOiirr: Sec. 17. 47 Slat. 736. as 
amended: 12 U.8.C. 1437, Pub. L. 04-409; 
approved September 13. 1970. Reorg Plan No. 
3 of 1947. 12 FR 49*1, 3 CFR. 1043-48 Comp , 
p.1071. 

§ 505l>. 1 I’lirpoiM* and M opr. 

This part is issued by the Federal 
Home Loan Bank Board pursuant to the 
requirement of the Government In the 
Sunshine Act (Pub. L. 94-409. 5 U8C. 
552b) that certain Federal agencies, in¬ 
cluding the Board, promulgate rules to 
implement the Act by providing the pub¬ 
lic with the fullest practicable informa¬ 
tion regarding the Board's decisionmak¬ 
ing processes while protecting the rights 
of individuals and the ability of the 
Board to carry out its responsibilities. 

§ 30.yb.2 Definition*. 

(a) For purposes of this part, the term 
•'meeting” means any deliberations of 
two or more members of the Board, as¬ 
sembled in coMcgio, the purpose or effect 
of which is to determine or result in 
Joint conduct of official business of the 
Board. 

§ 505l>»3 Op<*n merlin*-. 

(a> General. Except as provided in 
I 505b.4 of this part, all meetings of the 
Board shall be open to the public. 

(b) Procedures /or open meeting. <1> 
Except os provided in paragraph <b) (2) 
of this section, the Board shall announce 
at least one week before a meeting the 
time, place, and subject matter of the 
meeting and the name and telephone 
number of the official designated to re¬ 
spond to requests for information about 
the meeting. This announcement shall 
be sent to the Federal Register for pub¬ 
lication and also posted In the main 
lobby of the Board's headquarters. 

(2) Where a majority of the Board 
members determine by recorded vote 
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that agency business requires a shorter 
announcement period or a change in as 
open meeting or portion thereof previ¬ 
ously announced, the one-week prior- 
announcement rule shall be suspended 
and annoucement shall be made at the 
earliest practicable time. 

§ 505b. i meeting*. 

<a) Expediting regulation. <1> This 
section, providing for expedited closing 
procedures with regard to meetings or 
portions thereof exempt under para¬ 
graphs (4), (8). (9MA). or GO) of sub¬ 
section <c) of the Act (paragraphs tc) 
(4), (8). (9) (A), or (10) of thissection), 
is adopted os authorized by 5 UJ5.C. 
552b(d) <4) because a majority of the 
Board’s meetings include deliberations 
which if held publicly would be likely to 
disclose information required or author¬ 
ized by law to be kept confidential. For 
example. Board meetings normally in¬ 
clude deliberation upon one or more ap¬ 
plications for Federal charter, insurance 
of accounts, or an office facility, involv¬ 
ing consideration and discussion of in¬ 
formation contained in or related to 
examination, operating, or condition re¬ 
ports prepared by, on behalf of, or for 
the use of the Board in carrying out its 
responsibilities to regulate and super¬ 
vise financial institutions subject to Its 
jurisdiction. Board meetings also rou¬ 
tinely include deliberations upon super¬ 
visory problem cases involving considera¬ 
tion and discussion of information which 
if disclosed could significantly endanger 
the stability of the financial Institution 
in question or cases involving litigation 
or adjudicatory procedures. However, the 
Board may choose to open any meeting 
on an ah hoc basis notwithstanding that 
it may lawfully be closed. 

* 2) Where a meeting or portion there¬ 
of is to be closed under paragraph <a) 
of this section, a public record shall be 
kept of the Board Members* vote at the 
beginning of the meeting to close it or a 
portion thereof and any certification by 
the General Counsel that such closure 
is authorized by law. including a state¬ 
ment pertaining to the relevant ex¬ 
empt! ve provision or provisions of law. 
Such record shall be made available to 
the public at or through the Office of the 
Secretary to the Board. Public an¬ 
nouncement of the time, place, and sub¬ 
ject matter of closed meetings or por¬ 
tions thereof shall be made at the ear¬ 
liest practicable time. 

<b) Meetings closed under regular 
procedures. (1 ) A meeting or portion 
thereof will be closed to public observa¬ 
tion under regular procedures, or infor¬ 
mation as to such meeting or portion of 
a meeting will be withheld, only by 
recorded vote of a majority of the mem¬ 
bers of the Board when it is determined 
that such meeting or portion or the 
withholding of such information quali¬ 
fies for exemption under paragraphs (c) 
G). (2). (3). <5>. <6>. (7), or <9MB) 
of this section. Votes by proxy are not 
allowed. 

(2) Except as provided in paragraph 
*bw3> of this section, a separate vote 


of the Board members will be taken with 
respect to the closing or the withhold¬ 
ing of information as to each meeting 
or portion thereof which is proposed to 
be closed to public observation or with 
respect to which information is proposed 
to be withheld pursuant to paragraph 
<b> of thissection, 

«3> A single vote may be taken with 
respect to a series of meetings, a portion 
or portions of which arc proposed to be 
closed to public observation or with re¬ 
spect to any information concerning 
such series of meetings proposed to be 
withheld, so long as each meeting in 
such series involves the same particular 
matters and Is scheduled to be held no 
more than thirty dayB after the initial 
meeting in such series. 

(4) Whenever any person’s interests 
may be directly affected by a potrion c*f 
a meeting for any of the reasons referred 
to in paragraphs (c) (5), (6), or (7) of 
this section, such person may send a 
written request U> the Secretary of the 
Board asking that such portion of the 
meeting be closed to public observation 
The Secretary, or in his absence the Act¬ 
ing Secretary of the Board, will trans¬ 
mit the request to the Board member 
and upon the request of any one of them 
a recorded vote will be taken whether to 
close such meeting to public observation. 

(5) Within one day of any vote token 
pursuant to paragraph <b) of this sec¬ 
tion, the Board will make publicly avail¬ 
able at or through the Office of the Sec¬ 
retary a written copy of such vote re¬ 
flecting the vote of each Board member 
on the question. If a meeting or a por¬ 
tion of a meeting is to be closed to public 
observation, the Board, within one day 
of the vote taken pursuant to poragrapn 
<b) of this section, will make publicly 
available at or through the Office of the 
Secretary a full, written explanation of 
its action closing the meeting or portion 
of the meeting together with a list of 
all persons expected to attend the meet ¬ 
ing and their affiliation, except to the ex¬ 
tent such information is determined by 
the Board to be exempt from disclosure 
under paragraph (d) of this section. 

(c> Recordkeeping. (1) A complete 
transcript or recording shall be made 
and maintained of the proceeding* at 
each meeting or portion thereof closed 
to the public under this Part, except that, 
where appropriate, a set of minutes may 
be made and maintained in lieu of such 
transcript or recording. Such minutes 
shall fully and clearly describe all mat¬ 
ters discussed and provide a full and 
accurate summary of any action taken 
and tlie reasons therefor, including a de¬ 
scription of each of the views expressed 
on any item and the record of any roll- 
call vote < reflecting the vote of each 
Board member on the question). All 
documents considered in connection with 
any action shall be identified In such 
minutes. 

(2) Such transcript, electronic record¬ 
ing, or minutes of the discussion of any 
item on the agenda, or of any item of 
the testimony of any witness received at 
the meeting, shall be made promptly 
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available to the public at or through the 
Office of the Secretary, except for such 
item or Items of such discussion or testi¬ 
mony as the Board determines to contain 
information which may be withheld 
under paragraph (d) of this section. 
Copies of such transcrint or minutes or 
a transcription of such recording, dis- 
rlosing the identity of each speaker, shall 
be furnished to any person at the actual 
cost of duplication or transcription. The 
Board shall maintain a complete verba¬ 
tim copy of the transcript, a complete 
copy of the minutes, or a complete elec¬ 
tronic recording of each meeting, or por¬ 
tion of a meeting, closed to the public, 
for a period of at least two years after 
such meeting, or until one year after the 
(inclusion of any Board proceeding with 
respect to which the meeting or portion 
thereof was held, whichever occurs later. 

(d> Exemptions. Except in a case 
where the Board finds that the public 
interest requlries otherwise, the Board 
may close a meeting or portion of a meet¬ 
ing where it determines that disclosure 
of information pertaining to such meet¬ 
ing or portion thereof is likely to: 

<i> Disclose matters that are (1) Spe- 
r iflcally authorized under criteria estab¬ 
lished by an Executive order to be kept 
secret In the interests of national defense 
or foreign policy and (ii> In fact properly 
< lasslfled pursuant to such Executive 
order; 

(21 Relate solely to the internal per- 
onnel rules and practices of the Board; 

(3) Disclose matters specifically 
exempted from disclosure by statute 
(other than 5 U 8 C. 552). Provided that 
such statute (l> Requires that the mat¬ 
ters be withheld from the public in such 
a manner as to leave no discretion on 
the Issue, or (ii) Establishes particular 
criteria for withholding or refers to par¬ 
ticular types of matters to be withheld; 

(4) Disclose trade secrets or commer¬ 
cial or financial information obtained 
from a person and privileged or confi¬ 
dential; 

»o) Involve accusing any person of a 
crime, or formally censuring any person; 

(6> Disclose information of a personal 
nature where disclosure would constitute 
a clearly unwarranted invasion of per¬ 
sonal privacy; 

< 7) Disclose investigatory records com¬ 
piled for law enforcement purposes, or 
Information which if written would be 
contained In such records, but only to 
the extent that the production of such 
records or Information would (i) Inter¬ 
fere with enforcement proceedings, (ii) 
Deprive a person of a ri*ht to a fair trial 
or an impartial adjudication, (til) Con- 
'p an unwilimited invasion of per¬ 
sonal privacy. <iv) Disclose the Identity 
of a confidential aource or. In the case of 
a record compiled by a criminal law en¬ 
forcement authority In the course of a 
criminal investigation or bv an agency 
conducting a lawful national security in¬ 
telligence investigation, confidential in¬ 
formation furnished only by the confi¬ 
dential source. (v> Disclose investigative 
techniques and procedures, or fvi> En¬ 
danger the life or physical safety of law 
enforcement personnel; 


Disclose information contained in 
or related to examination, operating, or 
condition reports prepared by, on behalf 
of. or for the use of the Board or an¬ 
other agency responsible for the regula¬ 
tion or supervision of financial institu¬ 
tions; 

<9> Disclose information the prema¬ 
ture disclosure of which would 

(1) Be likely to (A) Lead to significant 
financial speculation in currencies, secu¬ 
rities. or commodities, or (B) Signific¬ 
antly endanger the stability of any fi¬ 
nancial institution; or (11) Be likely to 
significantly frustrate implementation 
of a proposed Board action, except that 
paragraph <d)<9HU) of this section 
shall not apply In any instance where the 
Board has already disclosed to the pub¬ 
lic the content or nature of its proposed 
action, or where the Board is required by 
law to make such disclosure on its own 
initiative prior to taking final action on 
such proposal; or 

(10) Specifically concern the Board's 
issuance of a subpena. or its participa¬ 
tion in a civil action or proceeding, an 
action in a foreign court or International 
tribunal, or an arbitration, or the Initia¬ 
tion. conduct, or disposition of a particu¬ 
lar case of formal Board adjudication 
pursuant to the procedures in 5 U.S.C. 
554 or otherwise involving a determina¬ 
tion on the record after opportunity for 
a hearing. 

(e) Hie following are examples of 
meetings or portions of meetings which 
may be closed: 

CD Federal Home Loan Bank 8ystem 
meetings involving discount notes, bond 
amounts and maturities, and bond pric¬ 
ing; 

(2> Meetings concerning institutions 
causing supervisory concern, formal ex¬ 
amination. cease-and-desist, suspension, 
removal, or termlnatlon-of-lnsurance 
proceedings, conservatorships, or receiv¬ 
erships; 

(3) Meetings concerning requests for 
insurance of accounts by existing institu¬ 
tions; 

(4) Meetings concerning aspects of 
merger applications, applications for 
permission to convert from mutual to 
stock form of organization, or holding 
company matters, discussion of which is 
likely to disclose information in one or 
more of the categories in paragraph (d> 
of this section; 

(5) Meetings concerning aspects of fa¬ 
cilities applications, applications for in¬ 
surance of accounts by new institutions, 
applications for permission to organize 
a Federal savings and loan association, 
or consideration of certain regulatory 
amendments, discussion of which is like¬ 
ly to disclose information in one or more 
or the categories in paragraph (d> of this 
section, and 

(6) Meetings involving discussion re¬ 
specting litigation in which the Board is 
Involved, 

§ 50.)b.5 Accommodation for public at¬ 
tendance* at open inciting*. 

Open meetings are held in Room 030 at 
the Board’s headquarters located at 320 


First Street, N.W., Washington. D.C. 
20552. at the time and on the date speci¬ 
fied in the advance public notice; such 
information is also posted in the main 
lobby at such location. Interested mem¬ 
bers of the public may attend such meet¬ 
ings but may not participate therein un¬ 
less Invited or permitted to do so by the 
Board. 

(8*e 17. 47 Stat. 736. ah Amended; 12 U.8.C. 
1427, Pub. L. 94-409; Approved September 13, 
1976. Reorg Plan No. 3 of 1947. 12 PR 4981, 
3 CPR. 1943-48 Comp., p. 1071.) 

By the Federal Home Loan Bank 
Board. 

Ronald A. Sniper. 
Assistant Secretary . 

| PR Doc 77-1089 Filed 1-11-77:8:45 am] 


SMALL BUSINESS 
ADMINISTRATION 
[ 13 CFR Part 121] 

SMALL BUSINESS SIZE STANDARDS 

Extension of Time for Comment on Pro¬ 
posed New Definitions of Small Business 
for Government Procurements for Ship 
Building and Repairing, and Refuse Col¬ 
lection With or Without Disposal 

On November 12.1976, the Small Easi¬ 
ness Administration published in the 
Federal Register (41 FR 50002) a no¬ 
tice of proposal to adopt a new definition 
of small business for Industry No. 3731. 
Ship Building and Repairing . for the 
purpose of bidding on Government pro¬ 
curement. The public was given until 
December 13. 1976, to file comment 
thereon. 

On November 15. 1976. a notice was 
published in the Federal Register (41 
FR 50274) that the SBA also proposed 
to adopt a new definition of small busi¬ 
ness for the purpose of Government pro¬ 
curements for refuse collection with or 
without dlspo&aL The public was given 
until December 15, 1976, to comment on 
such proposal. 

In both cases we liave been requested 
to grant an extension of time for public 
comment. Under all of the circumstances, 
we have concluded that the closing dates 
for filing should be extended as follows: 

Shipbuilding And repairing. . Feb. 1. 1977. 
Refuse collection with or Mat 15. 1977. 
Without dlfipOHAl 

All correspondence should be addressed 
to: 

William L. Pellington, Director. Size Stand¬ 
ards Division. Small Business Administra¬ 
tion. 1441 L Street NW.. Washington, D C, 

20416 

(Catalogue of Federal Domestic Assistance 
Program No. 59.009. Procurement Assistance 
to Small Bustneas) 

Dated: December 30,1976. 

Mitchell P. Kobelxnski, 

Administrator . 
|FR Doc.77-1065 Filed 1-11-77:8:45 am) 
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[13 CFR Part 112 J 

NONDISCRIMINATION IN FINANCIAL AS¬ 
SISTANCE PROGRAMS OF SMALL BUS! 
NESS ADMINISTRATION 

Proposed Addition of An Appendix Listing 
Types of Federal Financial Assistance 
Covered By This Part 

Notice is hereby given that the Small 
Business Administration proposes to 
amend 13 CFR Part 112 to include an 
appendix listing the types of Federal fi¬ 
nancial assistance and the statutes au¬ 
thorizing such assistance covered by this 
part. Interested parties arc hereby given 
until February 11. 1977 to submit writ¬ 
ten comments, suggestions or objections 
regarding the proposed amendment. 
Please send comments to the Compliance 
Division. Room 326, Small Business Ad¬ 


ministration, 1441 M L" Street. NW. 
Washington. D.C. 20416. 

Accordingly Part 112 of Chapter 1 of 
Title 13 CFR is hereby amended by: 

§ 112.2 [Amended] 

1. Changing 1 112.2(a) to read: 

<a> This part applies to all recipients 
of assistance under programs adminis¬ 
tered by the 8mall Business Administra¬ 
tion. <See Appendix) 

2. Delete 5 1123(a) <1). <2). (3>. (4). 
<5>. <6) and (7). 

3. Changing $ 112.2(b) to read: This 
part does not apply to financial assist¬ 
ance extended by way of insurance or 
guarantee. 

4. Adding an Appendix to the end of 
Part 112. 

Authority 

Small Business Act. Sec 7(a). 15 
U.C.C. «3«<a). 

Small Business Act. sec. 7(1) (form¬ 
erly title IV of the Economic Op¬ 
portunity Act). 15 U.S.C. 036(1). 
Small Buxineae Act. sec. 7(a) and 7 
(1) (guaranty plan only—not cov¬ 
ered by title VI. but covered by 
13 CFR 118). 15 UB.C. 636 (a) 
and (1). 

Small Budnew Act, see. 7(a)(5). 

16 U.SC. 636(a)(6). 

Small Business Act, sec. 7(b)(3). 

16 USC 636(b)(8). 

Small Bum ness Act. sec. 7(h). 16 
U.8.C. 636(b). 

Small BuMne*a Investment Act, sec. 

601. 16 U.8.0. 60S. 

Small Business Investment Act. nee 

602. 15U.8.C 606 

Small Business Act, sec. 7(b)(1) as 
amended by secs. 231, 234, and 
237 of the Disaster Relief Act of 
1970, Public Law 02 385. Public 
Law 03-24. and Public Law 04- 68, 
16 US.C. 636(b)(1). 

Small Business Act, sec. 7(b) (2) as 
amended by secs. 231 and 234 of 
the Disaster Relief Act of 1970. 
Public Law 92-365. Public Uw 
93-24, and Public law 94 68. 16 
UJ5.C 636(b)(2). 

Small BuMnesa Act. nee. 7(b)(4) 
Public Low 92 385, Public Law 
03-24, and Public Law 94-68. 16 
UB.C 636(b)(4). 

Small Business Act, sec. 7(b)(6). 

15 USC. 636(b)(5). 

Small Burtneas Act. sec 7(b)(5), 
15US.C 636(b)(5). 

Small Buxtneea Act, sec. 7(b)(5). 

15U.8.C 636(b)(5). 

Small Business Act, see. 7(b)(6), 
I5UJ8.C. 636(b)(6). 

Small Business Act. sec. 7(b)(5), 
15 U.8.C. 636(b)(5). 

Small Business Act. aec. 7(b)(7). 

15 U.8 C 636(b)(7). 

Small Business Act. aec. 7(g)(1). 

16 UB.C. 636(g)(1). 

Small Business Act, aec. 7(b)(8), 

16 0 8.0, 636(b)(8). 

Small Business Investment Act. 

title IV. 16 U-8.C. 892. 

Small Business Investment Act, 
title IV. 15 UB.C. 694(a). 

Small Business Act. aec. 7(a), 15 
UAC 636(a). 


A r ro cpi x 

Name o/ program 

Regular business loans —.— --— 

Economic opportunity losiw. .... . 

Revocable revolving line of credit - 

Pool loans —-----—- 

Displaced business loans -—-............— 

Handicapped assistance loans . . 

State development company loan* (501) - - 

Local development company loans (502)- - — ...... 

Disaster loans (physical, including riot)......— 

Disaster loans (economic Injury) .... 

Disaster loans (product disaster) ................- 

Disaster loans—coal mine health and safety loans - 

Disaster loans. __— 

Disaster loans—occupational safety and health- 

Disaster loans—strategic arms economic Injury loans.. 

Air pollution control loans..._....._ 

Disaster loans—base closing economic Injury— ..— 

Water pollution control loans- 

Emergency energy shortage economic injury _...... 

Lease guarantees .......—...........— -..... 

Surety bond guarantees' - -- .... ___ _ 

Small general contractors business loan program - 


FEDERAL REGISTER, VOi. 42, NO. 8 —WEDNESDAY, JANUARY 12, 1977 


















PROPOSED RULES 


2507 


Sams of program Authority 

Agricultural loan • 8mull Business Act. wc. 7(a) and 

7(1). Public Law 04-806, 16 UAC. 
636 (a) and (I). 

'Not covered by tills part, but covered by Part 113 of Title 13 of the Code of Federal 
Regulations as are all other programs Involving financial assistance administered by the 
Small Business Administration. Part 113 prohibits discrimination based on race, color, 
religion, sea. marital status or national origin. In addition, those matters covered by the 
Equal Credit Opportunity Act, begtnnlng March 1677, will also prohibit such discrimina¬ 
tion based on age. source of income, or because of oomplalnts made under the Consumer 
Protection Act, 


Effective: January 12.1977. 


Dated: January 4.1977. 


Mjtcutll P. KOBXLrWSXI. 

Administrator 


(TO DOC 77-1066 Filed 1-11-77:8:45 aroj 


DEPARTMENT OF COMMERCE 

National Oceanic and Atmospheric 
Administration 

[15CFR Part 920] 

PROGRAM DEVELOPMENT GRANTS 
REGULATIONS 

Extension of Comment Period 

On December 0, 1976. the National 
Oceanic and Atmospheric Administra¬ 
tion INOAA) published proposed regula¬ 
tions In the Federal Register (14 FR 
53418) amending coastal management 
program development grant regulations 
pursuant to section 305 of the Coastal 
Zone Management Act of 1972, as 
amended. 16 U.S.C. Section 1451 et seq. 
NOAA requested that comments on the 
proposed regulations be submitted on or 
before January 5, 1977. 

Following publication, a number of re¬ 
viewers requested that the comment 
period be extended based upon an ex¬ 
pressed need for additional time to ana¬ 
lyze the significant issues raised by the 
regulations and to compensate for the 
intervening Christmas holiday period. 
NOAA has concluded that a thirty day 
request for extension should be approved. 
Accordingly, written comments may be 
submitted to the Office of Coastal Zone 
Management. National Oceanic and At¬ 
mospheric Administration, U.8. Depart¬ 
ment of Commerce. Page Building 1. 3300 
Whitehaven 8treet. N.W., Washington. 
D.C. 20235. on or before February 7.1977. 

Dated: January 6. 1977. 

T. P. OLEmni. 
Assistant Administrator far 
Administration. 

ITO Doe77-1064 Filed 1-11-77; 8:46 am) 

DEPARTMENT OF 
TRANSPORTATION 
Federal Railroad Administration 
149 CFR Part 267 ] 

| FRA Economic Docket No. 6. Notice No. 3) 

ASSISTANCE TO STATES FOR RAIL SERV¬ 
ICE UNDER SECTION 402 OF REGIONAL 
RAIL REORGANIZATION ACT OF 1973. 
AND SECTION 5 OF DEPARTMENT OF 
TRANSPORTATION ACT 

Proposed Standards and Procedures Re¬ 
garding In-Kind Benefits; Extension of 
Comment Period 

In FR Doc. 76-36291 appearing at page 
54007 in the Federal Register of Decem¬ 


ber 10. 1976, the closing date for receipt 
of comments regarding the proposed 
standards and procedures was January 
10.1977. In response to requests for an ex¬ 
tension of time in which to respond, the 
closing date is hereby extended to Janu¬ 
ary 17,1977. Communications received by 
January 17. 1977 will be considered by 
the Federal Railroad Administrator be¬ 
fore talcing final action on the proposed 
regulation. Comments received after that 
date will be considered to the extent 
practicable. 

Issued in Washington, D.C., on Janu¬ 
ary 6, 1977. 

Asaph H. Hall. 

Federal Railroad Administrate. 

(TO Doc.77-1042 Filed 1-11-77:6:46 omj 


DEPARTMENT OF THE INTERIOR 
Fish and Wildlife Service 
[50 CFR Part 17] 

ENDANGERED AND THREATENED 
WILDLIFE AND PLANTS 

Proposed Endangered or Threatened 

Status for 41 U.S. Species of Fauna 

The Director, U.S. Fish and Wildlife 
8 ervlce (hereinafter, the Director and 
the Service, respectively), hereby issues 
a proposed rulemaking, pursuant to sec¬ 
tion 4 of the Endangered Species Act of 
1973 116 U.S.C. 1531-1543, 87 Stat. 884: 
hereinafter the Act*, which would deter¬ 
mine 13 U.S. taxa to be Endangered spe¬ 
cies and 28 such taxa to be Threatened 
species and which would determine Criti¬ 
cal Habitat for 18 of these species, pursu¬ 
ant to section 7 of the Endangered Spe¬ 
cies Act of 1973 (16 U-S.C. 1531-1543). 

Background 

Section 4(a) of the Act states: 

General.—The Secretory shall by regulation 
determine whether any species U on endan¬ 
gered species or o threatened specie* because 
of any of the following factor*: 

(1) The present or threatened destruction, 
modification, or curtailment of 1U habitat 
or range: 

(2) OverutiUzaUon for commercial, sport¬ 
ing. scientific, or educational purposes: 

(3) Disease or predation; 

(4) The Inadequacy of existing regulatory 
mechanisms; or 

(51 Other natural or manmade factors 
affecting It* continued existence. 

Actions by a Federal agency which re¬ 
sult in the destruction or adverse modi¬ 
fication of habitat considered Critical 
Habitat for a given Endangered or 


Threatened species would not confrom 
with section 7 of the Endangered Species 
Act of 1973, If such an action might be 
expected to result in a reduction in the 
numbers or distribution of that species 
of sufficient magnitude to place the 
species In further jeopardy, or restrict 
the potential and reasonable expansion 
or recovery of that species. 

The authority to determine a species 
as Endangered or Treatened. and to de¬ 
termine Critical Habitat has been dele¬ 
gated to the Director. 

On June 14. 1973, the Service entered 
into a contract with The Academy of Na¬ 
tural Sciences. Philadelphia. Pennsyl¬ 
vania. to investigate the status of certain 
snails Indigenous to Eastern North 
America. Tw o final reports dated Decem¬ 
ber 15 and 26. 1974. contained data in¬ 
dicating that several of the snails studied 
were either Threatened or Endangered 
Species as provided for by the Act The 
principal investigator for this contract. 
Dr. George M. Davis, has recognized a 
cline of intergradation betwen the gen¬ 
era /o. Lithasia . and Angitrema He has 
accordingly placed armigera. duttoniana. 
uchlculata. jayana , pen guts. verrucosa. 
lima, and salebrosa In the same genus as 
Io fluvialis . Another contract entered 
into between the Service and the Sierra 
Club Foundation. San Francisco. Cali¬ 
fornia. to Investgate the status of Cali¬ 
fornia land snails produced similar re¬ 
sults which are documented In a final 
report dated August 25. 1975. 

A third 8cnice contract entered into 
with the Sierra Club Foundation pro¬ 
duced a final report dated September 15. 
1975. on Syncaris pacIfica. 

A fourth Service contract entered into 
with Roanoke College produced a final 
report dated November 1975 on Hybopsis 
cahni . Hybopsis monacha and Noturus 
ftavipinnis. 

A fifth contract, with the New York 
Zoological Society, resulted in a final 
report on several crayfish and shrimp. 

Data on the other species were re¬ 
ceived from the following: Antrolana 
lira. Thomas E. Bowman, U.S. National 
Museum. January 18. 1973, John Hol- 
singer. Old Dominion University. Nor¬ 
folk. Virginia, January 18. 1973; Stygo- 
nectes hayi. John Holslnger, Old Domin¬ 
ion University. Norfolk. Virginia, Janu¬ 
ary 5. 1973, Thomas E. Bowman, U B. 
National Museum. January 22, 1973; 
Crangonyx or andi inanus. John Hol- 
singcr. Old Dominion University, Nor¬ 
folk. Virginia, January 15. 1973; E. L. 
Bousfield. National Museum of Natural 
Sciences, Ottawa, Ontario. Canada, June 
13, 1973; Procambarus acherontis , 

Richard Franz. Florida 8tate Museum. 
Oainesville. Florida. April 12, 1974; John 
E. Cooper. North Carolina 8tate Museum, 
Raleigh. North Carolina, March 29. 1974; 
Palacmonias alabamae. John E. Cooper, 
North Carolina State Museum. Raleigh, 
North Carolina, June 2. 1973; Pala- 
emonias ganteri. Thomas C. Barr. Uni¬ 
versity of Kentucky, Lexington. Ken¬ 
tucky. June 7. 1973; Goniobasis semi - 
carinala indianensis, David Bickel. Minot 
8 tate College. Minot, North Dakota, 
August 8, 1975; Atheamia anihonyi. 
Atheamia crass a , Herbert D. Atheara. 
Cleveland, Tennessee, October 1975; 
Spcoplatyrhinus poulsoni , John E. 
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Cooper. North Carolina 8tate Museum. 
Raleigh. North Carolina. 1975; Etheo - 
stoma boschungi, Herbert T. Boschung. 
University of Alabama. Auburn. Ala¬ 
bama. March 1974; Tryonia imitator, 
James J. Landye. Arizona State Univer¬ 
sity. Ternpe. Arizona. AUyn G. Smith. 
California Academy of Sciences. San 
Francisco. California. Dwight W. Taylor. 
Pacific Marine Station. DUlion Bench. 
California. 1975; Algamorda netocom- 
biana, Barry Roth and Allyn O. Smith, 
California Academy of Sciences. San 
Francisco. California; Robert R. Tal- 
madge. Eureka. California. 1975; Lfguus 
fasciatus, Alan K. Craig. Florida Atlantic 
University. Boca Raton. Florida, March 
12. 1974; May 1. 1974. 

On March 18. 1975, the Service pub¬ 
lished a Notice In the Federal Register 
<40 FR 12297-12298) advising thkt a re¬ 
view of several fishes was underway to 
determine whether any were Threatened 
Species or Endangered Species. Three 
States (Virginia. North Carolina, Ten¬ 
nessee) commented as a result of the 
Notice, all favorably. This Information 
has been considered and is Incorporated 
into the administrative record of this 
Proposal. 

On October 17.1974. and April 28.1975, 
the Service published Notices in the Fed¬ 
eral Register (34 FR 37076-79 and 40 
FR 18476-77) advising that a review of 
several of the crustacean species and the 
California brackish water snail was un¬ 
derway to determine whether any were 
Threatened species or Endangered spe¬ 
cies. Four States (Alabama. Virginia, 
Kentucky and the District of Columbia) 
commented as a result of those "Notices.” 
Several States suggested or recom¬ 
mended further study but no 8tate op¬ 
posed their lLstlng. This information has 
been considered and Is incorporated into 
the administrative record of this pro¬ 
posal. 

Summaries or Factors Affecting the 
Species 

FRESHWATER CRUSTACEAN CROUP 

The Sendee has evidence on file that 
the following species of freshwrater crus¬ 
taceans are Endangered species and 
Threatened species as defined by the Act: 
the Madison Cave Isopod, Antrolana lira ; 
Big South Fork crayfish, Cambarus bou- 
chardi; Chickamauga crayfish. Cam - 
barns extraneus: Obey crayfish. Cam- 
barus obeyensis; Florida cave scud, 
Crangonyx grandimnnus; Conchas cray¬ 
fish. Orconectes deanae; Placid crayfish, 
Pacifastacus fortis: 8quirrel Chimney 
cave shrimp, Palacmonetcs cummingi ; 
Alabama cave shrimp. Palacmonias ala- 
bamae; Kentucky cave shrimp. Palac¬ 
monias gantcria ; Palm Springs cave 
crayfish, Procambarus achcrontis: Hay’s 
Spring scud, Stygoncctcs hayi: Califor¬ 
nia freshwater shrimp. Syncaris paci- 
fica; Nashville crayfish. Orconectes 
shoupi; Louisville crayfish, Orconectes 
jcOcrsoni. 

Section 4(a) of the Endangered Spe¬ 
cies Act of 1973 states that the Secre¬ 
tary of the Interior or the Secretary of 


Commerce may determine a species to 
be an Endangered species, or a Threat¬ 
ened species, because of any of five fac¬ 
tors. One of these factors, and its appli¬ 
cation to these species, is as follows: 

The present or threatened destruction . 
modification , or curtailment of its habi¬ 
tat or range .—Madison Cave isopod. An¬ 
trolana lira —Proposed Endangered—is 
known only from Madison Cave in Au¬ 
gusta County. Virginia. Madison Cave is 
privately owned and was once commer¬ 
cial. Madison Cave has great historical 
significance, and the commercial activity 
could resume at some later date. This 
genus has not been collected from other 
caves in the drainage system of the 
South Fork of the Shenandoah River, 
and is one of only two cave clrolanid 
Isopod species found in the United States. 
The other one is found in Texas and 
these are of high scientific Importance 
to students of biospeleology, evolution, 
and biogeography. Extensively searched 
for In other caves, but not found, this 
crustacean is one of the most unusual 
and unique cave species in the country, 
because it is the only species in its genus 
and it is an ancient Paleozoic marine¬ 
like relic. It is endangered by heavy visi¬ 
tation, which has resulted in vandalism, 
trash accumulation, and siltation of the 
two lakes in the cave containing this 
species. Other disturbances include 
people standing near the edge and 
thereby causing the talus to creep into 
the water. 

Its troglobitic nature makes it partic¬ 
ularly susceptible to changes in water 
quality and siltation. These factors in¬ 
terfere with the natural flow of detrital 
energy into the cave. 

Nashville crayfish. Orconectes shou¬ 
pi —Proposed Endangered—is restricted 
to Mill Creek in Davidson and William¬ 
son Counties. Tennessee. It has a very 
limited distribution, primarily within 
the city and suburbs of Nashville, Ten¬ 
nessee. A recent survey of streams ad¬ 
jacent to this stream system failed to re¬ 
veal the presence of this species. It re¬ 
quires pool areas with flattened, lime¬ 
stone slabs and rocks of varying sizes on 
a predominantly gravel and limestone 
bedrock and It has a specific silt require¬ 
ment. The population of Nashvllle-Da- 
vidson grew from 170,974 in 1960 to 447.- 
877 in 1970. It is endangered by further 
siltation, channelization, dredging, deg¬ 
radation of water quality and the other 
adverse factors that have resulted from 
the rapid urbanization of this area. 

Louisville crayfish. Orconectes jeffer - 
soni—Proposed Endangered—is re¬ 
stricted to Beargrass Creek, lower tribu¬ 
taries of Harrods Creek, and the Pond 
Creek system, Jefferson, Oldham and 
Bullitt Counties, Kentucky. It has not 
been found In streams adjacent to these 
stream systems. It is threatened by deg¬ 
radation of water quality, ditching, sil¬ 
tation. and lies within and around the 
city of Louisville. Kentucky, which is an 
area of actual and potential residential, 
commercial, and Industrial growth. Con¬ 
centrations of mercury, lead, cadmium. 


zinc, copper, and arsenic exist in these 
three localities which are toxic to aquat¬ 
ic species. 

Big South Fork crayfish, Cambarus 
bouchardi —Proposed Threatened—la re¬ 
stricted to the Roaring Paunch Creek 
system in Tennessee and Kentucky. It 
has not been found in nearby creeks and 
is not expected there where its congener. 
Cambarus ( jugicambarus ) dlstans is 
common. Mining of coal is prevalent and 
the presence of sulphuric acid poisoning 
makes the existence of this species 
threatened. This area is centered in the 
southern Appalachian coal region. A 
draft EIA prepared by the Department 
of the Interior on the Coal Research and 
Development program indicates that by 
1968 over 5000 miles of streams in Ap¬ 
palachia were made inhospitable to fish 
because of acid mine drainage. 8ulpher 
compounds associated with mining form 
because of acid mine drainage. 8ulphur 

Chlcknmnuga crayfish. Cambarus ex¬ 
traneus —Proposed Threat-ended—is re¬ 
stricted to the 8outh Chickamauga Creek 
system in southeastern Tennessee and 
northwestern Georgia. It has not been 
found in other streams in this area. Tt 
is threatened by pollution (including am¬ 
monia. zinc, and low disolved oxygen' 
from Chattanooga. Ringgold, Chicka¬ 
mauga. and Tunnel Hill. It is also threat¬ 
ened by channelization of 6.9 miles of 
8 outh Chickamauga Creek by the Ten¬ 
nessee Valley Authority. 

Obey crayfish, Cambarus obeyensis — 
Proposed Threatened—is restricted to 
Hurricane Creek. Little Hurricane Creek 
and Meadow Creek, all tributary to the 
Obey River in Tennessee. A survey of 
other streams in this urea failed to re¬ 
veal the presence of this species. It re¬ 
quires adequate covering in the form of 
numerous rocks for spacial relationships 
for individuals. This habitat over sand¬ 
stone and shale deposits is spotty. 

This species is threatened by acid mine 
wastes in its headwater habitat in the 
breakdown of pyrite associated with coal 
deposits. The aquatic life in the uppei 
portion of the East Fork of the Obey 
River has already been eliminated due 
to this problem. 

Florida cave scud. Crangonyx grandi - 
menus —Proposed Threatened—is known 
only from a well near Miami, and from 
two caves in north central Florida: In¬ 
dian Cave seven miles southwest of Ocalfc 
in Marion County, and Huggin’s Cave 
west of Gainesville In Alachua County. 
Extensive collecting in caves and wells 
in the general area and elsewhere has 
failed to locate this species. It is one of 
only two North American species in the 
genus Crangonyx completely lacking eye 
structures. This cave and underground 
freshwater crustacean is threatened by 
rapid urbanization, ground water pollu¬ 
tion. lowering of water tables, and over- 
collecting. The populations of Gainesville, 
Ocala, and Miami grew 1960 to 1970 re¬ 
spectively: 29.701-64.610; 13.598-22.583; 
291.688-334.859 The Ocala system of 
drainage wells will not expand until pol¬ 
lution problems are solved due to State 
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regulations. This animal requires con¬ 
stant temperature, darkness, and a spe¬ 
cific high pH. Its troglobitic nature makes 
it particularly susceptible to changes in 
water quality and siltatlon. 

Conchas crayfish. Orconectes dcanac — 
Proposed Threatened—was discovered in 
I960 in Conchas Lake in San Miguel 
County. New Mexico. The publication of 
the description of this species was com¬ 
pleted in 1975. It is known only from 
Conchas Lake. Conchas River, and Con¬ 
chas Canal tributary to the Canadian 
River System in San Miguel and Quay 
County, New Mexico. It reaches its great¬ 
est abundance in Conchas Lake. In this 
area the crayfish typically inhabits lentlc 
areas. It also burrows in the bed of the 
Conchas Canal, an Irrigation canal which 
carries water nine months of the year. 
Populations in this canal are limited and 
do not appear to be spreading or in¬ 
creasing. Suitable habitat In adjacent 
areas was searched, but no other popu¬ 
lations were found. It is potentially Jeop¬ 
ardized by competition with the recently 
introduced crayfish. 

Orconectes rusticus . 8uch problems 
have been frequent among crayfish, par¬ 
ticularly in disturbed habitats such as 
this one. 

Placid crayfish. Pad fas focus fortis — 
Proposed Threatened—is restricted to 
the Pall River. Hat Creek and a spring 
system, all tributary to the Pit River, in 
Shasta County, California. It requires 
lower elevation, slowly to moderately 
moving waters It is threateneded by 
competition with the aggressive and in¬ 
troduced Orconectes virilis . O vtritis has 
become established in the original range 
of P. fortis and has a history of replacing 
native American crayfish. 

Squirrel Chimney cave shrimp. Palae- 
mo tides cam min of—Proposed Threat¬ 
ened—is restricted to Squirrel Chimney, 
a sink hole in Alachua County. Florida. 
This species, like other cave.limited spe¬ 
cies. is extremely vulnerable to any dis¬ 
ruption in the natural flow of detrital 
energy Into the cave system. In the past 
an attempt was made to close the sink 
hole with trash. However, whim the own¬ 
ers were made aware of the uniqueness 
of Squirrel Chimney the sink hole was 
reopened and nearly returned to its for¬ 
mer condition. The owners have indi¬ 
cated that they wish to protect this 
species, but the ownership could pass on 
at some later date. It is essential that 
the surface area around the sinkhole 
entrance remain unchanged to prevent 
the alteration of detrital flow into the 
cave. 

Alabama Cave shrimp. Palaemonias 
alabamae —Proposed Threatened—Is re¬ 
stricted to 8helta Cave, and Bobcat 
Cave, Red Stone Arsenal, Huntsville. 
Alabama. It is colorless and eyeless and 
cannot be confused with any other 
abrlmp in the area. It is very rare In 
the type locality, there being probably 
less than 200 living Individuals. Its loca¬ 
tion in a major city makes it highly vul¬ 
nerable to ground water pollution and 
construction activities. The population 


of Huntsville almost doubled between 
1960 and 1970 (72.365-137.802). Pollution 
in the Red Stone Arsenal attributed to 
street run-off has already caused the ex¬ 
tinction of a snail. Marstonia ollvacea. 

Kentucky cave shrimp. Palaemonias 
oanteri — Proposed Threatened — is 
known in only two pool systems In Mam¬ 
moth Cave National Park: In the Roar¬ 
ing River passage, and near Golden 
Triangle at Flint Ridge. This colorless, 
eyeless, freshwater shrimp Is rare and 
known only from small populations in 
these localities in Kentucky, although It 
was formerly more abundant along tour¬ 
ist trails in the Echo River area. Being 
in a National Park, it is well protected 
from collecting, vandalism, etc., but It 
nevertheless periodically receives pollu¬ 
tion from sewage from facilities in the 
area, and has been considerably reduced 
in population during the past forty years. 
Premature flooding of breeding pools by 
early opening of floodgates in Nolln 
River Dam caused extensive damage in 
1967 and remains a danger. There is a 
similar danger from Green River Dam. 
This animal depends on annual flooding 
of relatively quiet pools in Autumn be¬ 
cause at that time the w*ater levels are 
lowest, there is a secondary production 
of microorganisms, and the majority of 
the young hatch. 

Palm Spring cave crayfish. Procamba- 
rus acherontls —Proposed Threatened— 
was known from a well in Orange 
County. Florida and Palm Springs. Semi¬ 
nole County. Florida in the Orlando 
metropolitan area. It has been exten¬ 
sively searched for. but is presently re¬ 
stricted to Palm Springs. 8emlnole 
County. Florida. This species is Threat¬ 
ened by potential ground water pollu¬ 
tion and drawdown of the local aquifer 
due to rapid urbanization. 

Hay's Spring scud. Stygonectes Aaid— 
Proposed Endangered—is a blind white 
crustacean known only from a single 
spring in the National Zoological Park in 
Washington, D.C. Once more widespread, 
it is now greatly restricted In habitat, 
and has been extensively looked for In 
recent years. It is endangered by ground 
water pollution from street run-off. de¬ 
icing, Increased temperature caused by 
development, automobile exhaust, pes¬ 
ticides. Introduced alien species, and 
eutrophication. 

California freshwater shrimp. Syn- 
caris paeifica —Proposed Threatened—is 
one of three known species of the family 
Atyidae of shrimp which colonized 
freshwaters during Jurassic times. The 
other two North American species of 
the family Atyidae, Palaemonias oanteri 
and P. alabarnae . are also being proposed 
for listing as Endangered and Threatened 
species. There once was another species 
in the genus Syncaris, but this fresh¬ 
water shrimp, Syncaris pasadenae. has 
not been found since 1933. It was elim¬ 
inated by freeways, parking lots, chan¬ 
nelization and especially the conversion 
of streams to concrete flood ways and 
freeway routes. The California fresh¬ 


water shrimp was formerly known from 
the Napa River. Lagunltas Creek, Stem- 
pie Creek. Salmon Creek. Santa Rosa 
Creek. Blucher Creek, Laguna Santa 
Rosa and East Austin Creek. It ts today 
restricted to East Austin Creek and Sal¬ 
mon Creek in Sonoma County. Califor¬ 
nia and Lagunltas Creek in Marin 
County. California. In East Austin Creek 
it is depicted, a victim of inadequate 
leach fields for septic tanks, domestic 
sewage pollution nnd summer recrea¬ 
tion dams, and swimming ponds. In Sal¬ 
mon Creek it is endangered by dredging 
for gravel, pollution spills of undeter¬ 
mined origin and a proposed sewer pipe¬ 
line. In Lagunltas Creek it is endangered 
by the proposed alternation of the pub¬ 
lic water supply system. 

In summary, four of the crustacean 
group are proposed as ''Endangered*' be¬ 
cause they arc restricted to very small 
areas or occur in small numbers and are 
in immediate danger of extinction 
throughout their range. The other 14 
species are proposed as "Threatened" 
because they occur over a wider range 
or in larger numbers and are potentially 
in Jeopardy over most of their range. 

8 outh Central Oroup 

The Service has evidence that the fol¬ 
lowing fourteen (14) taxa of river snails 
and five taxa of fish are Endangered spe¬ 
cies or Threatened species as provided 
for by the Act: Anthony’s river snail 
(Atheamia anthonyi) ; Crass river snail 
(Athcarnia crassa >; Indiana river snail 
‘Gombosi* semicarinata indlancnsis) : 
Annigcrous river snail Ho armigera 
armigera) ; Dutton's river snail ( loarmt - 
gcra duttoniana) ; Jay’s river snail do 
annigerqjayana ); spiny river do fiuvi- 
alts >; Geniculate river snail do genic - 
ulala geniculata ); Small geniculate river 
snail do geniculata penyuis) ; Rugged 
river snail do salebrosa >; Verrucoee river 
snail do verrucosa verrucosa ); Elk 
river File snail do verrucosa lima >; 
Umbilicato river snail (Lcptoxis sub- 
globosa umbilicata ); Mainstream river 
snail (Lcptoxis praerosa >; Slack water 
darter (Ethcostoma boschungi ); Slender 
chub dlybopsis cahni) ; Spotfin chub 
diybopsis monachal; Yellow'fin madtom 
1 Moturus ftaviplnnis) ; and Alabama cave 
fish < Speoplatyrhinus poulsoni ). 

Section 4(a) of the Endangered Spe¬ 
cies Act of 1973 states that the Secretary 
of the Interior or the Secretary of Com¬ 
merce may determine a species to be an 
Endangered species, or a Threatened spe¬ 
cies. because of any of five factors. One 
of these factors, and its application to 
these species is as follows: 

The present or threatened destruction . 
modification . or curtailment of its habitat 
or range .— 

Anthony’s river snail, Athcamia an- 
thonyi— Proposed Threatened—was for¬ 
merly known from the Tennessee River, 
Knox County, Tennessee to Lauderdale 
County. Alabama, lower French Broad 
and Clinch Rivers, eastern Tennessee; 
Elk River. Alabama; smaller tributaries 
of the Tennessee River from Little Ten- 
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nessee River, Tennessee to Limestone 
County, Alabama. It was discovered in 
1854 and long thought to be extinct, but 
is surviving in the Nolichucky, Little Ten¬ 
nessee and Tellico Rivers in eastern Ten¬ 
nessee. This large distinct snail is threat¬ 
ened in the Little Tennessee River and 
Tellico River by the construction of Tel¬ 
lico Dam; in the Nolichucky River by 
severe pollution, including zinc, copper, 
nickel, mercury, cadmium, and ammonia 
of unknown origin and In the TeUico 
River by ammonia and low pH. Low pH 
is particularly harmul to the shells of 
snails which it dissolves. Changes in 
normal stream temperatures due to oper¬ 
ation of upstream impoundments con¬ 
stitutes an additional threat to this 
species. 

The other species in the genus, the 
crass river snail, Athearnia crassa —Pro¬ 
posed Threatened—was formerly known 
from the Powell River; Clinch River and 
Beaver Creek, Tennessee. It is presently 
restricted to three stream systems. In 
South Chlckamauga Creek, Georgia, it is 
threatened by pollution (including am¬ 
monia. zinc and low dissolved oxygen) 
from Ringold and by accidental spillages 
such as sulfuric acid and chlorine. In the 
Elk River, Tennessee it is threatened by 
the influence of Tims Ford Reservoir on 
the stream flow and temperature regimes 
and by zinc and mercury pollution. In 
the Sequatchie River. Tennessee it is 
threatened by heavy metal pollution 
(copper, cadmium, zinc and mercury). 

Armlgerous river snail. Io ormigera 
armigera —Proposed Endangered—was 
formerly known from the Wabash River, 
the Cumberland River, the Stones River, 
the Harpcth River and the Ohio River In 
Tennessee, Indiana, Illinois, Kentucky, 
and Alabama. It Is today restricted to the 
tail-waters of Kentucky Dam in the Ten¬ 
nessee River, Kentucky. It is endangered 
by extremely high levels of arsenic, 
chromium, mercury, and zinc, toxic to 
aquatic life. 

Dutton’s river snail, Io armigera dut - 
toniana —Proposed Threatened—is the 
small-stream form of to armigera and is 
restricted to the Duck River in Tennes¬ 
see. The recent completion of Normandy 
Dam, has rendered the uppermost pop¬ 
ulation effectively extinct, and Columbia 
Dam. also under construction at the 
present time by the Tennessee Valley Au¬ 
thority. will eliminate half of the popula¬ 
tions of this subspecies. Downstream ef¬ 
fects of these two dams may eliminate 
the remaining populations of this sub¬ 
species. Threats include smothering by 
sediments produced during construction 
and Inundation with the change from a 
flowing to a lake environment. Down¬ 
stream of the reservoirs, threats include 
the change of water temperature and 
changes in the daily fluctuations in the 
water, temperature and water flow. Pol¬ 
lution abatement required to secure this 
mollusk includes abating municipal ef¬ 
fluent from Normandy, Manchester, 
Columbia (including tannery wastes) 
and Shelbyvllle. Control of sfltation from 
phosphate ore mining is important. 

Jay's river snail, to armigera jayana — 
Proposed Endangered—was formerly 


known from Caney Pork and 8 outh Pork 
of the Cumberland River, Tennessee, but 
is now restricted to the Duck River In 
Tennessee. This is the large river form of 
to armigera. This species is endangered 
by the Impoundments and their con¬ 
struction. It is also endangered by muni¬ 
cipal effluent from Normandy. Man¬ 
chester, Shclbyville and Columbia; by 
tannery wastes, and phosphate ore min¬ 
ing. 

Geniculate river snail, to gcniculata 
gcntculata —Proposed Threatened—was 
formerly an Inhabitant of the Cumber¬ 
land River in Kentucky, the Caney Pork 
of the Cumberland River, and the Stones 
River, but is today restricted to the Duck 
River and the Buffalo River. The con¬ 
struction of dams on the Duck River will 
directly eliminate Mi of the populations 
of this form and may indirectly eliminate 
another Pollution threatens the re¬ 
maining populations In the Duck River. 
The demise of the clam population in the 
Buffalo River indicates the existence of 
probable pollution. The source of this 
pollution is not known. 

Small geniculate river snail, to gent* 
nil at a penguis —Proposed Threatened— 
is the small, rather rounded form of Io 
geniculata formerly known from the 
headwaters of the Holston River drain¬ 
age. Caney Pork of the Cumberland 
River and the Coosa River drainage. It 
is now restricted to the Collins River, 
below McMinnville, Tennessee where it 
is threatened by pollution Including (at 
Caney Fork) zinc and ammonia and the 
Duck River above Manchester. Tennes¬ 
see. where it is also threatened by pollu¬ 
tion including mercury. 

Vemicosc river snail, Io verrucosa ver¬ 
rucosa. —Proposed Endangered—was for¬ 
merly known from the Tennessee River. 
Cypress Creek and Flint River in Ala¬ 
bama, the Black River in Arkansas, the 
Etowah River in Georgia, the Wabash 
River in Indiana, the Ohio River and the 
Tennessee River in Kentucky, the Big 
Black River in Mississippi and Nolichuc¬ 
ky River. French Broad River. Holston 
River. Clinch River. Little Tennessee 
River. Elk River, Little Pigeon River, 
Little River. Tellico River and Beaver 
Creek in Tennessee, but is today evi¬ 
dently restricted to the Tennessee River 
and Nolichucky River in Tennessee. It Is 
found In the Tennessee River. Kentucky 
and Tennessee, only in the tallwaters of 
the Kentucky Dam where It is threat¬ 
ened by copper, mercury, zinc, and ar¬ 
senic and in the tailwaters of Pickwick 
Dam where It is threatened by sedimen¬ 
tation and chemical pollution, including 
ammonia, nickel and mercury. In the 
mid-Nolichucky River where It Is also 
found, serious pollution Including am¬ 
monia. nickel, zinc, and mercury, has in 
general already greatly reduced the mol- 
luscan fauna. 

Elk river flle snail, 7o verrucosa lima — 
Proposed Threatened—was formerly 
knowr from the Tennessee River system 
in Alabama and Tennessee, but Is today 
restricted to the Elk River in Tennessee 
and Alabama. It is threatened by pollu¬ 
tion including mercury from Pulaski. 
Fayetteville, and Tullahoma, Tennessee. 


Rugged river snail. Io salcbrosa —Pro¬ 
posed Endangered—was formerly known 
from the Cumberland River, Duck River. 
Coney Fork of the Cumberland River 
and the Tennessee River, but is today 
restricted to the Duck River in Tennes¬ 
see. The proposed Columbia Dam will 
inundate the only known locality for this 
species. It is also endangered by pollution 
from Shelvyvlile, Tennessee. 

Umbilicate river snail, Leptoxis tubglo - 
bosa umbilical a —Proposed Threatened— 
is a clinal form which is fully developed 
and genetically secure only In the 8toncs 
River. Tennessee. In the Stones River It Is 
threatened by pollution including low 
dissolved oxygen, manganese and stron¬ 
tium, from Murfreesboro, Woodbury and 
Smyrna. 

Mainstream river snail, Leptoxis prae - 
rosa —Proposed Endangered—was for¬ 
merly known from the Ohio River, the 
Cumberland River, the Nolichucky River, 
the Duck River and the Tennessee River, 
but is today restricted to the Nolichucky 
River. Serious pollution including am¬ 
monia, nickel, zinc, and mercury has in 
general already greatly reduced the mol- 
luscan fauna. 

Indiana liver snail. Goniobasls semi- 
carinata indianensis —Proposed Threat¬ 
ened—is known only from about ten 
miles of Blue River, Indiana and from a 
small tributary spring of Blue River. Al¬ 
though the population has apparently 
no! yet declined, it is threatened by in¬ 
dustrial pollution and partially treated 
municipal pollution from 8alcm. New 
Pekin. Palmyra, and Mllltown. 

Spiny river snail. Io fluvialis —Pro¬ 
posed Endangered—was formerly known 
in the French Broad River system where 
it was destroyed by industrial pollution, 
in the Holston River and Tennessee 
River where it was destroyed by im¬ 
poundments. Industrial pollution and 
acid mine wastes and from the lower 
Powell and Clinch Rivers where it was 
destroyed by Impoundments and from 
the upper Powell River where It was de¬ 
stroyed by acid mine wastes. It is barely 
hanging on in the middle Powell River 
and In the middle Nolichucky River. It 
is endangered by severe pollution in the 
Powell River where the fauna is greatly 
reduced. A resurgence in strip-mining 
endangers the Clinch River populations. 
It is also endangered by fly ash waste, 
and concentrated chlorinated municipal 
wastes which are extremely toxic and 
channelization of the upper Clinch River 
in Tazewell County, Virginia. 

The geographic range of the slack- 
water darter. Etheostoma boschungi — 
Proposed Threatened—is four tributaries 
to the southern bend of the Tennessee 
River in northern Alabama and south¬ 
western Tennessee. It is known from one 
locality in the headwaters of the Buffalo 
River in Lawrence County. Tennessee: 
19 localities in Cypress Creek drainage 
in Wayne County. Tennessee, and Lau¬ 
derdale County. Alabama; three local¬ 
ities In Susan Creek in Limestone County. 
Alabama: and three localities in the ttlnt 
River drainage In Madison County, Ala¬ 
bama. Intensive collecting in adjacent 
drainages has failed to demonstrate the 
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presence of the slackwater darter. The 
habitat of Etheostoma boschungi Is small 
to medium-sized streams with moderate 
to slow current. It seems to prefer bot¬ 
tom conditions characterized by an ac¬ 
cumulation of leaves and detritus, but in 
some areas it has been found In associa¬ 
tion with dean slit, sand, and small 
gravel substrates. 

Over the past live years periodic sam¬ 
pling of the slackwater darter in the 
headwaters of the Buffalo River in Law¬ 
rence County. Tennessee, has indicated 
that its population Is extremely small 
and limited. In this area the species Is 
confined to a short segment of a very 
.email stream and the number of individ¬ 
uals in this population is apparently 
quite low. The population of Ethcostoma 
boscfcitficrt In the Flint River drainage in 
Madison County, Alabama, is similarly 
small and limited. Changing land use 
patterns associated with the growth of 
tlie city of Huntsville. Alabama. Jeopard¬ 
ises the survival of the population in this 
system. The Susan Creek population is 
threatened by a stream channelization 
project. 

Of the four stream systems Inhabited 
by the slackwater darter the largest 
population and the stronghold of the 
specie* Is in the Cypress Creek drainage 
system. As presently planned the pro¬ 
posed Soil Conservation Service project 
for the Cypress Creek Watershed will 
adversely affect the species The project 
alU result In the destruction of habitat 
through the construction of headwater 
Impoundments, new channel excavations, 
bedload removal and other stream 
alterations. 

Slender chub, Uybopsis cahni — Pro¬ 
posed Threatened—la restricted to the 
Clinch and Powell Rivers In Tennessee 
above Norris Reservoir and is threatened 
by the coal Industry effluents which are 
on the increase, municipal wastes and 
the continuing risk of chemical spillage 
including fly ash and sulfuric acid. A 
coal output of 30.000.000 tons is projected 
for this area by the year 2000. Many of 
the 24 authorized sewage dischargers are 
overloaded and not capable of producing 
an acceptable effluent under current 
water quality standards. Gravel removed 
from sand and gravel bars in the river 
channel and the resulting siltatlon is a 
threat at one locality. 

Spot fin chub. Hybopsis monacha — 
Proposed Threatened—is restricted to 
the Tennessee River drainage where it 
once occurred widely in twelve tributary’ 
systems distributed among five States, 
but Is today known only from the lower 
North Pork of the Holston River. Vir¬ 
ginia and Tennessee; in the Emory 
River, Clear Creek tributary of the 
Emory River System. Tennessee; and the 
upper Little Tennessee River, North 
Carolina. Only in the Emory River 
system is this species still abundant, al¬ 
though it appears to be recovering in the 
Little Tennessee River in North Carolina. 

Threats to this species Include runoff 
from coal mining, operations, municipal 
and Industrial wastes, and siltatlon. 

Yellowftn mad tom. Noturus fiaiH- 
pi u n is —Proposed Threatened—is re¬ 


stricted to the Pow ell River in Tennessee, 
and Copper Creek tributary to the Clinch 
River in Virginia. It was formerly known 
from Chlckamauga Creek Jn Georgia. 
Hines Creek in Tennessee and the North 
Fork of the Holston River in Virginia. It 
is threatened by coal mining and coal 
washing In the Powell River, siltatlon 
and enrichment from agricultural opera¬ 
tions in Copper Creek. The risk of chem¬ 
ical spillage where the rivers are crossed 
by major roads. Is a potential threat. 

Alabama cave fish. Spcoplatyrhinus 
poulsoni —Proposed Threatened—is a 
blind, white, troglobltic cave fish known 
only from a cave in Lauderdale County. 
Alabama. It may occur in other sub¬ 
terranean waters of the area, but is 
definitely absent from nearby cavcs and 
other caves which were inundated by 
Pickwick Lake. It is threatened by dis¬ 
ruption of the ecosystem through inter¬ 
ference with bat populations and ground- 
water pesticide pollution due to agricul¬ 
tural operations. A proposed Industrial 
park in this area constitutes an addi¬ 
tional threat. Few eggs are produced per 
female and reproduction does not occur 
every year. 

In summary, six of the south central 
group arc proposed as “Endangered** be¬ 
cause they are restricted to very small 
areas or occur in small numbers and are 
in immediate danger of extinction 
throughout their range. The other 13 
species are proposed as “Threatened'* 
because they occur over a wider range 
or in larger numbers and are potentially 
in jeopardy over most of their range. 

FLORIDA TREE SNAIL CROUD 

Section 4(a) of the Endangered Species 
Act of 1973 states that the Secretary of 
the Interior or the Secretary of Com¬ 
merce may determine a species to be an 
Endangered Species or a Threatened 
Species because of any of five factors. 
These factors and their application to 
the Florida Tree 8 nail are as follows: 

1. The present or thrca'cncd destruc¬ 
tion,, modification , or curtailment of its 
habitat or range. —There arc 52 known 
forms of the Florida Tree Snail. Llguus 
fasciatus . Eight of these, solidus , 
innominatus. crassus, splendidus. pseu- 
dopictus . dohertyi. famumi, and viola- 
fumosus are considered extinct, victims 
of land clearing, hurricanes, building of 
fishing camps and other tourist attrac¬ 
tions, intensive fogging for mosquito 
control, and the leveling of hammock 
after hammock for housing and high¬ 
ways. Thirty-one additional forms are 
Jeopardized by these and other factors 
such as Jetport construction. These are 
solid ulus. dry as, osmenti . capensis, 
gloriasylvaticus , ncbulosus, septentrio¬ 
nal is. sollsoccasus. walkcri , altematus. 
deckerti . dclicatus. graphicus . llncola'us. 
llneatus. matccumbensis. miamiensis, 
pictus. suberenatus , testudineus, ron- 
paulseni . elUottensis , lucidovarius, lig- 
numvitac „ roseatus , simpsonl . vacaensis. 
mosieri. foscofiammellus. livingstoni, and 
wtntei. Many of these forms have been 
Introduced successfully into the Florida 
Everglades, but they are Jeopardized 
there by wild fires, especially during 


drought, and by drainage of adjacent 
lands resulting in a lowering of the water 
table. 

2. Ovcrutilizatlon for commercial , 
sporting, scientific , or educational pur¬ 
poses.—All 31 forms are Jeopardized by 
over-collecting and bring high prices on 
the market. Collectors pay $50 or more 
for rare shells. One family has collected 
over 10.000 shells. 

3. Disease or predation .—The Intro¬ 
duction of the Key Largo woodrat and 
Key Largo deer mouse to Llgnumvitac 
Key jeopardizes the form lignum vitae. 

4. The inadequacy of existing regula¬ 
tory mechanisms .—In the national park. 
It la now unlawful to remove the tree 
snail, but there Is considerable poaching. 

5. Other natural or manmade factors 
affecting its continued existence .—Not 
applicable. 

The population of Liguus fasciatus oc¬ 
curring on the Florida Keys from Key 
West north to Sands Key and on Cape 
Sable is restricted to a very small range, 
occurs in small numbers and Is in im¬ 
mediate danger of extinction throughout 
mo6t of the area. It is therefore, pro¬ 
posed as Endangered. 

The population of Liguus fasciatus oc¬ 
curring in the rest of Florida Is more 
widely distributed, occurs in larger num¬ 
bers. but is potentially in jeopardy over 
most of its range. It Is therefore pro¬ 
posed as Threatened. 

WESTERN SNAIL CROUP 

The Service has evidence that the fol¬ 
lowing five taxa of Western snails are 
Endangered species or Threatened spe¬ 
cies as provided for by the Act The 
concentrated snail Mlcrarionta facta; 
prickly pear snail. Mlcrarionta opuntia; 
Newcomb's llttorine snail. Algamorda 
nmocombiana; Cape Mendocino snail, 
Hclminthoglypta arrosa mattolcnsis; 
and the California brackish water snail, 
Tryonia imitator . The five criteria of 
Section 4(a) of the Act and their appli¬ 
cation to the above-named species, are 
as follows; 

1. The present or threatened destruc¬ 
tion. modification or curtailment of its 
habitat or range .—Prickly pear snail. 
Micrarionta opuntia —Proposed Threat¬ 
ened—is restricted to Son Nicolas Island, 
California. It appears to be a descendant 
of Micrarionta sodatis which is extinct. 
It is associated in all cases with impres¬ 
sions or small animal burrows in stabi¬ 
lized soil at the base of the prickly pear 
plant, Opuntia littoralis. the name sake 
of the snail. Opuntia littoralis is also 
essential habitat for the proposed en¬ 
dangered Island Night Lizard. It is 
threatened by poor land management In¬ 
cluding overgrazing by goats, which has 
caused major erosion thus eliminating 
stabilized soil and adequate plant cover. 

The concentrated snail. Micrarionta 
facta —Proposed Endangered—is known 
only from Santa Barbara Island, Cali¬ 
fornia and endangered by introduced 
species including the ice plant and deer- 
mice and by accidental destruction of 
habitat such as brush fires. While pres¬ 
ently common where found. Micrarionta 
facta is less abundant than formerly due 
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to the alteration of vegetative cover 
within historic times. It was gathered by 
the thousands around the turn of the 
century. Tills species occupies a special¬ 
ized habitat on a small island. The habi¬ 
tat consists of unconsolidated soil under 
rocks below about 250 feet elevation, and 
always In sheltered rock situations. In¬ 
creased recreational use of the island 
would further restrict and Jeopardize the 
available habitat. 

Cape Mendocino snail. Helmintho - 
glypta arrosa mu ttolensis —Proposed 
Threatened—is restricted to a short seg¬ 
ment of coast line in Humboldt County. 
California. The habitat of this species is 
typically brushflclds. It is threatened by 
overgrazing by cattle, which has already 
destroyed most of the original habitat. 

. California brackish water snail. Try - 
onia imitator —Proposed Endangered— 
formerly found in most coastal lagoons or 
brackish water estuarine stream mouth 
habitats from Bodega Bay to San Diego 
Bay. This species may become extinct 
relatively soon because the small amount 
of true brackish water habitat remaining 
continues to be eliminated by road con¬ 
struction and other causes. 

Dredging for navigation and the con¬ 
struction of roads across the mouths of 
lagoons and estuaries, cutting them off 
from the sea, have turned many previ¬ 
ously brackish areas into freshwater hab¬ 
itats, eliminating the snail. Silt runoff 
from eroding short areas, residential and 
industrial development, and pollution 
have also modified or destroyed the hab¬ 
itat. 

It has been extirpated from Morro 
Bay, Ban Luis Obispo Creek. Oakland. 
Half Moon Bay, the Santa Cruz River, a 
lagoon south of Santa Cruz, the mouth of 
the Los Angeles River at San Pedro. 
Guadalupe, and Eneinada Lagoon in 
Baja California. Now. its only confirmed 
localities are Pescadero Point, where it is 
protected in a park; Elkhom Slough: and 
the mouth of the San Diego River, in 
200 feet of a flood control channel. 

Newcomb’s littorlne. Algamorda new - 
combiana —Proposed Threatened—is a 
brackish-water salt-marsh snail known 
only from Humboldt Bay. California, as 
small colonies at the north and south 
ends. Coos Bay. Oregon, and Grays Har¬ 
bor, Washington. It was reported from 
Neah Bay and Willapa Bay. Washington, 
and Siletz Bay. Oregon, .some time ago. 
but is no longer found there. 

Formerly known tliroughout Humboldt 
Bay. it has been greatly* reduced in num¬ 
bers. It is restricted to the marsh succu¬ 
lent, Salicornia, or the muddy substrate 
immediately below and is submerged in 
sea water only a few hours per year. It 
lias declined in numbers as a result of 
filling and the activity of saw mills in 
the area which create a blanket of half- 
burned sawdust over the habitat. 

It is threatened in Coos Bay by log 
storage on the tnud fiats and the effluent 
of treated sawdust chips which goes into 
this bay. It Is further threatened in Coos 
Bay by channelization and dredging by 
the United States Army Corps of En¬ 
gineers. In a rays Harbor it Is potentially 


threatened by oil spill, pulpmill waste, 
and municipal waste. 

2. Overutilization for commercial, 
sporting, scientific or educational pur¬ 
poses.—Helminthoglypta arrosa matto- 
lens is is one of the largest, most attrac¬ 
tive of northern California snails and has 
considerable appeal to some collectors. 

3. Disease or predation .—The concen¬ 
trated snail, Micrarionta facta is preyed 
upon by exotic deermice, 

4. The inadequacy of existing regula¬ 
tory mechanisms .—No regulatory mech¬ 
anisms adequate to protect these species 
from overcollecting, presently exist. 

5. Other natural or manmade factors 
affecting its continued existence .—Not 
known to be applicable to any of the six 
above-named species. 

In summary, two of the California 
group are proposed as Endangered be¬ 
cause they arc restricted to very small 
areas or occur in small numbers and 
are in immediate danger of extinction 
throughout their range. The other three 
species are proposed os Threatened be¬ 
cause they occur over a wider range or 
in larger numbers and are potentially in 
jeopardy over most or their range. 

Description or the Proposal 

Determination that an animal is a 
Threatened or Endangered species would, 
among other things, make that species, 
including any part, product, egg or off¬ 
spring thereof, or the dead body or parts 
thereof subject to the prohibition of sec¬ 
tion 9(a)(1) of the Act Those prohibi¬ 
tions, among other things, were published 
as regulations in the Federal Register 
of September 26.1975 MO FR 44423) and. 
for the convenience of the reader, are re¬ 
printed below: 

1 1721 Prohibitions. 

(a) Except aa provided in Subpart A of 
this part, or under permits issued pursuant 
to I 17.22 or | V^t-23, it Is unlawful for any 
person subject to the jurisdiction of the 
United States to commit, to attempt to oom- 
mlt, to solicit another to commit or to cause 
to be committed, any of the acts described in 
paragraphs (b) through if) of this section 
in regard to any endangered wildlife. 

(b) Import or export. It Is unlawful to im¬ 
port or to export any endangered wildlife. 
Any shipment in transit through the United 
States Is an importation and an exportation, 
whether or not it has entered the country for 
customs purposes. 

(c) Take . (1) It is unlawful to lake en¬ 
dangered wildlife within the United States. 
withJn the territorial sea of the United 
States, or upon the high seas. The high seas 
shall be all waters seaward of the territorial 
oea of the United States, except waters offi¬ 
cially recognized by the United States as the 
territorial »ca of another country, under in¬ 
ternational law. 

(2) Notwithstanding paragraph (c)(1) of 
this section, any person may take endangered 
wildlife in defense of his own life or the lives 
of others. 

(3) Notwithstanding paragraph (c)(1) of 
this section, any employee or agent of the 
Service, any other Federal land management 
agency, the National Marine Fisheries Serv¬ 
ice, or a State conservation agency, who U 
designated by his agency for such purposes, 
may. when acting in the course of his official 


duties, take endangered wildlife without a 
permit if such action is necessary to: 

(1) Aid a sick, injured or orphaned speci¬ 
men; or 

(II) Dispose of a dead specimen; or 

(til) Salvage a dead specimen which may 
he useful for scientific study; or 

(lv) Remove specimens which constitute a 
demonstrable but non immediate threat to 
human safety, provided that the taking is 
done in a humane manner; the taking may 
involve killing or Injuring only If U has not 
been reasonably possible to eliminate such 
threat by live-capturing and releasing thr 
specimen unhArmed, In a remote area. 

(4) Any taking pursuant to paragraph 
(c) (2) and (3) of this section must be ie- 
ported in writing to the United States Pi«;h 
and Wildlife Service, Division of Law En¬ 
forcement. P.O. Box 10183, Washington, DC, 
20036. within fi days. The specimen may only 
be retained, disposed of. or salvaged In ar- 
cordance with directions from the Service 

(d> Possession and other acts with un¬ 
lawfully taken wildlife. (1) It Is unlaw¬ 
ful to possess, sell, deliver, carry, trans¬ 
port. or ship, by any means whatsoever, 
any endangered wildlife which was taken 
in violation of paragraph «c> of this 
section- 

Example. A person captures a whoop¬ 
ing crane in Texas and gives it to a sec¬ 
ond person, who puts it in a closed van 
and drives thirty miles, to another loca¬ 
tion in Texas. The second person then 
gives the whooping crane to a third per¬ 
son. who is apprehended with the bird 
in his possession. All three have violated 
the law—the first by illegally taking the 
whooping crane; the second by trans¬ 
porting an Illegally taken whooping 
crane; and the third hy possessing an 
illegally taken whooping crane. 

(2) Notwithstanding paragraph 'dn l • 
of this section. Federal and State law en¬ 
forcement officers may possess. deliver, 
carry, transport err ship any endangered 
wildlife taken in violation of the Act as 
necessary in performing their official 
duties. 

(e) Inlate or foreign commerce It in 
unlawful to deliver, receive, carry, transpor 
or ship in Interstate or foreign commerce. 

, by any means whatsoever, and in the com-*' 
of a commercial activity, any endanger* * 
wildlife. 

(f) Sale or offer for sale (1) It is unlawful 
to sell or to offer for sale in interntate or 
foreign commerce any endangered wildlife 

(2) An advertisement for the sale of en¬ 
dangered wildlife whiob carries a warning to 
the effect that no sale may be comuimmatrci 
until a permit has been obtained from the 
US. FUh and Wildlife Service shall not be 
considered an offer for sale within the mean¬ 
ing of this subsection. 

Although the Act authorizes the Secre¬ 
tary to publish "• • • such regulation 
as he deems necessary and advisable for 

the conservation of.any species 

determined to bo a Threatened specie*, 
no special regulations ore proposed for 
all but 13 of the species herein proposed 
to be determined Threatened speck- 
Lacking any such special regulations, all 
of the prohibitions set forth In ft 17.21 
would apply to such Threatened species 
as well as any Endangered species. Four 
fish proposed as Threatened could be 
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taken in accordance with 8tate law. For 
the nine other species for which regula¬ 
tions are proposed, none of the prohibi¬ 
tions of Section D apply, except that no 
live animal may be token for the pur¬ 
pose of introducing outside of its natural 
range. 

Section 3(14) of the Act defines the 
term '‘take" as follows: 

(14) The term "Uke" moan* to hATityi. 
l.Arin. pursue, hunt, shoot, wound, kill. trap, 
rapture, or collect, or to Attempt to engago 
in any nuch conduct. 

It should be noted that a determina¬ 
tion that an animal is an Endangered 
species or a Threatened species generally 
imposes no restrictions upon: otherwise 
unlawful possession; the intrastate sale: 
nor upon the interstate movement of 
such specimens unless such movement Is 
in the course of a commercial activity 
involving a change of ownership of the 
specimen. In this context, the term 
rommerclal activity'* is defined in Sec¬ 
tion 3(1) of the Act as follows: 

(I) The term '‘commercial Activity*’ mean* 
ail ActlvtlJea of industry and trade. Including, 
but not limited to. the buying or selling of 
rommodittes and activities conducted tor the 
purpose of facilitating such buying and sell¬ 
ing. 

The terms ‘industry or trade.** as used 
In the above definition, were defined in 
the September 26,1975, Federal Register 
<40 FR 44416) as follows: 

Industry or trade In the deft nit ton of 
'commercial activity" In the Act means the 
actual or Intended transfer of wildlife or 
plants from one person to another person 
in the pursuit of gain or profit. 

In the case of Endangered or Threat¬ 
ened wildlife, regulations published In 
40 FR 44412 provide !or the Issuance of 
permits to carry out otherwise prohibited 
activities under certain circumstances. 
Such permits are available for scientific 
purposes or to enhance the propagation 
or survival of the sjjectes. In some In¬ 
stances. permits may be issued during 
a specified period of time to relieve un¬ 
due economic hardship which would be 
suffered if such relief were not available. 

Determination that an animal is a 
Threatened or an Endangered species 
makes that specie* eligible for the pro¬ 
tection provided by section 7 of the Act 
which reads as follows: 

iNTCXAGENCY COOPERATION 

Sec. 7. The Secretary ahall review other 
programs administered by him and utilise 
fcuch program* In furtherance of the pur- 
potee of this Act. All other Federal depart¬ 
ments and agencies shall. In consultation 
with and with the assistance of the Secre¬ 
tary, utilize their authorities In furtherance 
of the purposes of this Act by carrying out 
programs for the conservation of endangered 
ftpeciea and threatened species listed pur¬ 
suant to section 4 of this Act and by taking 
*uch action necessary to insure that actions 
authorized, funded, or carried out by them 
do not Jeopardize the continued existence of 
such endangered a pedes and threatened 
&peclee or result in the destruction or mod¬ 
ification of habitat of such species which Is 
determined by the Secretary, after consulta¬ 
tion aa appropriate with the affected States, 
to be critical. 


An interpretation of the term critical 
habitant wag published by the Fish and 
Wildlife Service and the National Ma¬ 
rine Fisheries Service tn the Federal 
Register of April 22. 1975 (40 FR 17764- 
17765». 

It must be emphasized that, because 
the primary Intention of the Fish and 
Wildlife 8ervice and the National Ma¬ 
rine Fisheries Service under the Act Is 
to protect, maintain, and restore pres¬ 
ently Endangered and Threatened spe¬ 
cies, application of the term **critlcal 
habitat" may not be restricted to the 
habitat necessary for a minimum viable 
population. It is emphasized further that 
certain actions may not be detrimental 
to •‘critical habitat." There may be many 
kinds of actions which can be carried 
out.within the "critical habitat" of a 
species that would not be expected to 
result in such reduction in the numbers 
or distribution or otherwise adversely 
affect such species. 

The areas delineated below’ do not nec¬ 
essarily include the entire critical habitat 
of any of the named species, and modifi¬ 
cations to critical habitat descriptions 
may be proposed in the future. 

The act requires inclusion of the 
**• • • .scientific and common name or 
names of any. • • upon the list of 
those species determined to be Threat¬ 
ened or Endangered. No generally recog¬ 
nized common name exists for some of 
the taxa herein discussed. In such cases 
common names have been assigned to 
the animal. As usage of common names 
varies considerably, it should be recog¬ 
nized that only the scientific names car¬ 
ry legal significance. 

The Service recognizes that inverte¬ 
brate taxonomy is not an exact science, 
that the knowledge of such animals con¬ 
tinues to develop, and that scientific 
nomenclature reflects such understand¬ 
ing. It further recognizes that the classi¬ 
fication and nomenclature rank given 
a taxon is subject to opinion, based on 
the specialist's knowledge of the animal 
in question, and his interpretation of 
the science. Comments and data toward 
improving the accuracy of common 
names, as well as scientific names, are 
requested. 

Pursuant to Sections 4(b) and (7) of 
the Act. the Director will notify the 
Governors of the States of Alabama. 
California, District of Columbia, Florida. 
Georgia. Indiana. Kentucky. New Mex¬ 
ico. North Carolina. Oregon, Tennessee. 
Virginia, and Washington with respect 
to this proposal and request their com¬ 
ments and recommendations before 
making final determinations. 

Pur Lie Comments Solicited 

The Director intends the finally 
adopted rules to be as accurate and ef¬ 
fective in the conservation of any En¬ 
dangered or Threatened species as pos¬ 
sible. Therefore, any comments or sug¬ 
gestions from the public, other concerned 
governmental agencies, the scientific 
community. Industry, private interests 


or any other interested party concerning 
any aspect of these proposed rules are 
hereby solicited. Comments particularly 
are sought concerning: 

1. The existence of any living specimen 
of those species felt possibly to be ex¬ 
tinct: 

2. Biological or other relevant data 
concerning any threat (or the lack 
thereof > to any species included on the 
following list; 

3. The location of and reasons why 
any habitat of any species named herein 
should be determined to be "Critical 
Habitat" as provided for by Section 7 of 
the Act; 

4. Improved scientific or common 
names for any species on the following 
list; and 

5. Additional information concerning 
the range and distribution of any of 
these species. 

Final promulgation of the regulations 
on these species will take Into considera¬ 
tion the comments and any additional 
information received by the Director and 
such communications may lead him to 
adopt final regulations that differ from 
this proposal. 

An environmental assessment has been 
prepared in conjunction with this pro¬ 
posal. It Is on file in the Service’s Office 
of Endangered Species. 1612 K Street, 
N.W., Washington. D.C, 20240 and may 
be examined during regular business 
hours. A determination will be made 
at the time of final rulemaking as to 
whether this is a major Federal action 
which would significantly affect the 
quality of the human environment with¬ 
in the meaning of section 102(2) (c) of 
the National Environmental Policy Act 
of 1969. 

Submittal or Written Comments 

Interested persons may participate in 
this rulemaking by submitting written 
comments and other documents, pref¬ 
erably in triplicate, to the Director 
(PWS LE), UB. Fish and Wildlife Serv¬ 
ice. P.O. Box 19183. Washington, D.C. 
20036. All relevant comments and mate¬ 
rials received no later than April 12,1977, 
will be considered. Comments and mate¬ 
rials received will be available for public 
inspection during normal business hours 
at the Service’s office in Suite 600, 1612 
K Street. N.W.. Washington, D.C. 

This proposed rulemaking Is issued 
under the authority contained in the En¬ 
dangered Species Act of 1973 (16 U.8.C. 
1531-1543; 87 Stat. 884». 

Dated: October 13,1976. 

Lynn A. Greenwalt. 

Director , Fish and Wildlife Service. 

Accordingly, It Is hereby proposed to 
amend Part 17. Subchapter B of Chapter 
1. Title 50 of the Code of Federal Regu¬ 
lations. as set forth below: 

It Is proposed to amend f 17.11 by 
adding In alphabetical order the follow¬ 
ing to the lists of snails, crustaceans, and 
fish: 
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§ 17.11 Endangered and threatened wildlife. 


Rmc« 


< 'crniman name 


SrkntllW name 


roruUOM 


Kuowm tUalribolkm 


Portion of Statu* Win u 8 pr. i,J 
rmufr whrrn Ufct<?*l ml* 

UirmLrnrd or 
rrwUnfrTwl 


9 * Ana 

Hitrr Snail, Anuferrma_ 

Rivrr *nail. Cnma. 

Uivrr Snail. Kusvrri... 

Hirer Snail, Dutton*#... 

Kile Snail, Elk KSvtr.. 

Hirer Snail, (tatikafcl*. 

Kim Snail. Indiana. 

Hirer Snail, Joy’*.. 

River Snail. MalnRtraom.. 

Kim Snail. Small Uenkmlutr.. 

Rlv*r Snail, Spiny-—- 

River Snail, Anthony*#.— 

K»vre Snail, Umbilical*—... 

River Snail. Vriwon. 

Snail. Catttorala braekMi water 

Snail, t*ape Mendocino-.- 

Snail, omeolnMl..... 

Snail, Florida Trre- - 


r>o- 


Snail. Newnotnb*# littorto*- 

SnaTl, Prickly pour. 


- /« «/«ity#ra arm^r/a. .Ng4 applicable.Kentucky. 

.. .4#A«*r«l* cn$sQ .... .do.. «l«of*ta, T« 

.. JoMlrfowi. do.Tennr#**. 

.. lo imififT* tfuxtcaioao..—..do....do.-. 

.. lo cerrarmo ..do.Temuaatr, Alabama. 

.. /# finical*** feaiculat* ....da...Tennraaer.«... 

.. uontnt+sU scaikartnat* ladtancnMi* .do... Indiana.... 

Joanaiprra ... ...do..Tennemca..-.. 

Uptosu tmattem ---.- .. -<V>—...do..—. 

. frftnieuUta pmpMU - do.. a do..... 

. Ufiurtmtt* .—.-do-. . . Temwpjwrr, V ImJnia. 

.. Atkmni* afWkoayi_—...do—... Tonneoaoe... 

. IcfAntu tvl+lU*** umbilkata . do- . .do. 

. /0 errmewM rerraooM.—...do.— .do.. . . 

.. TtwanHhaUalm ...—.do. . California 

H'tMhilSuvIvpia arrnM iixltotaui#_«»-— .—.. do. 


ShcrarUnt* hut* ....do. 

l.kfuut fajtfmtns . Florida Keys from 

Key Weal north 
lo Sands Key, 
Cape Sable. 
Florida other than 
Key W«wt north 
to Sands Key or 
Cape Sable. 

/41a«inard« ntrtmutbi ***i Not available 

JtfjbvriMtf* •JNMOI-. ....do.--... 


do 

fm M i 


Entire 

.do.. 


. K 
. T 

..do. K 

.do.T 

.do.T 

.do...T 

.do. T 

.do.. K 

do.... B 

. .do.T 

.......... .<k>......... K 

..do.. T 

......do.T 

..do.-.B 

.do.. B 

.do..T 

.do. K 

.do. B 


.—do.. 


California, WaablnfUm, and Orefon. 
California ... — 


.do . 


T 
. T 


NA 
NA 
NA 
NA 
KA 
N \ 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 


NA 


NA 

NA 


Cave Fish. Alabama A’lvoptoyrMaa# pw»l«nnl 

Chub, Slender.—. #/pfc>Jw« «Anl. 

Chub, Spotfln..... wrooaeAa. ..... >y . 

Darter. Hlark water.—.. MinKoMfl SedMff. 

Mad tom. Yellow An. .Vrfum# fUtciptvn* .... 


.do_ Alabama...do.T 

.do__ . . . TVbwww ..*.do_... T 

..do.__..._Virginia, T#9inras«p, and North -_do... T 

Carolina. 

..do...Alabama. Tenne*** ..—....do......... T 

. .do. . Tmiwwwe, Virginia....do.—. T 


NA 

1 


cmrstAitAK# 

f 'rayftnh. Hit Sooth Fork. 


Cray flab, Otny.—.... 

CrmylMl, Polio Splines rare .. 

f'raviMi, Placid. .. 

tiopod. Madioon Cate—. 

Scud, Florida cave..—. 

Scud, Hay’* Sprin*...—..—. 

Mirtnp, Alabama cava--— 

Hhrlrnp, California freabwalof.. 

Shrimp, Kentucky cave.— 

Hhnuip, squirrel Chimney cave. ... 


Cray flan, cuiekarnaaca. 

Crajrflfth, Coorhaa. 

Crayfish. kouiivtUo. 

CrayAali, Naaliville. 


CndriMi towdkorrfi............. 

< Vuttar*# erpaoeiu. 

OrrvJMtf/j dr anar .... 

Or etmrrtfM ./rfffioai.. .......... 

Or com ft tt rAuvpf..._ 

(VtaUnn oUfcnoit . 

J'rocmmbQruj «cAereafU. 

Pacifartarvt fnrtU.. .— 

Antral*** lira.——....... 

Oaapaafr artwdhagaar.--- 

St fawned/• — 

COMsnvoaitr a/a&aosae. 

.Vynoori# pacific* . 

/Vvaoriw fonUTi ... 

Palacmtnctrt commiajt .—.. 


..do.. 

..do... 

..do... 

..do... 

..do. 

. .do.. 
..do... 
..do... 

..do.. 
-do-. 
.do—. 


do.... 


.Tmueaaee. Kentucky... ....—.do. T 

. Cooffia. Tenncwwe___do..T 

.New Me.iico .—....-do.T 

. .. Kentucky....do—.B 

.TtfUWfWr.... do..— B 

..do..—.do-.T 

. Florida.do. T 

. Cgitfonila...—— -..do..T 

.Virginia.. .do -. K 

. . Florida... ..do...T 

.District of CnlumMo .. .do. K 

Alabama.. <i<> T 

.California.. do.T 

—.Kentucky. ...do.T 

Florida.. do.T 


1 

i 

NA' 

NA 

NA 

NA 

NA 


N t 


Norca 


tl) l*rohihiUona. Alt prohihltrobfl listed in OPC. 9(a)H) cl lire Endangered Sneelrs <7> None of tile prohibition# of ace. Doftlie net will »mdy eyeept Ilial no !h. ai-»n 

Act of 1VJ1 (16 UitC. wU-l%€3> shall apply, «i*«pt that they may be taken in an- may be tnkmi *ur ihe purpose of ini rodoHtta It mitnid< of its natural ramps 

rordanca with SUte law. Any violations of State law will also be a violation of lha 
197k Kudansered Spacka Act. 


It Is proposed lo amend proposed sub¬ 
part I of Part 17 (Interagency Coopera¬ 
tion) (proposed at 41 FR 55730, Decem¬ 
ber 22. 1976) by adding the following 
areas »exclusive of those existing man¬ 
made structures or settlements which arc 
not necessary to the survival or recovery 
of the species) as Critical Habitat : 

§ 17.95 Critical ILiliitnt—F»**!» and 

Wildlife. 


«e# Fishes— (1) • • • 

<2> Slender chub, ti) The following 
areas are Critical Habitat for the slender 
chub tliybopsls cohni ): Main channel 
Powell River, Tennessee above Norris 
Reservoir and upstream to and including 
Lee County, Virginia: Main channel 
Clinch River, Tennessee above Norris 
Reservoir and upstream to and includ¬ 
ing Russell County. Virginia. (11) Pursu¬ 
ant to section 7 of the Act, all Federal 
agencies must take such action as is 


necessary to insure that actions author¬ 
ized. funded, or carried out by them do 
not result in the destruction or modifica¬ 
tion of these Critical Habitat areas. 

(3) Spotfin chub. <i) The following 
areas are Critical Habitat for the spotfin 
chub tHybopsis monachal: Main chan¬ 
nel North Fork Holston River, Hawkins 
and Sullivan Counties, Tennessee and 
Scott and Washington Counties, Virginia: 
Main channel Emory and Obed Riv¬ 
ers and Clear and Daddy Creeks in 
Morgan County, Tennessee; Clear Creek 
in Fentress County, Tennessee; Obed 
River upstream to U S. Interstate High¬ 
way 40. Clear Creek upstream to UJ3. 
Highway 40 and Daddys Creek upstream 
to U.S. Highway 127 in Cumberland 
County. Tennessee; Main channel Little 
Tennessee River, North Carolina above 
Fontana Lake in Sw&ne and Macon 
Counties. <ii) Pursuant to section 7 of 
the Act, all Federal agencies must take 
such action as is necessary to insure that 


actions authorized, funded, or carried out 
by them do not result in the destruction 
or modification of these Critical Habitat 
(4) Slackwatcr darter . <i) The fol¬ 
lowing areas are Critical Habitat for Uk 
slack water darter <Etheostoma host hurt- 
Qi>: all permanent streams, and inter¬ 
mittent streams with flowing water from 
December thru June, in the follow m 
creek and river systems: Flint River and 
tributaries in Madison County, Alabama 
and Lincoln County. Tennessee; Cypre*. 
Creek and tributaries in Laudcrcla)* 
County. Alabama and Wayne Count' 
Tennessee; and Buffalo River and trib¬ 
utaries In Lawrence County. Tennessee 
(11) Pursuant to section 7 of the Act. ail 
Federal agencies must take such action 
as is necessary to insure that actions 
authorized, funded, or carried out by 
them do not result in the destruction or 
modification of these Critical Habitat 
areas. 
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(5) Yellow An madtom . (1) The follow¬ 
ing areas are Critical Habitat for the 
yellowfln madtom < Noturus Aavipinnis >: 
Main channel Copper Creek. Virginia, 
mouth of Dlckinsonville. Russell County; 
Main channel Powell River, Tennessee 
above Norris Reservoir to State line; 
Lee county. Virginia. (U) Pursuant to 
section 7 of the Act, all Federal agencies 
must take such action as Is necessary 
to insure that actions authorized, funded, 
or carried out by them do not result in 
the destruction or modification of these 
Critical Habitat areas. 

(6) Alabama cave fifth . <l> The follow¬ 
ing area is Critical Habitat for the Ala¬ 
bama cave fish (Spcoplatyrhinus poui- 
*onO: Key Cave, Lauderdale County. 
Alabama. More specific locality data for 
Federal agencies fulfilling their obliga¬ 
tions under Section 7 of the Endangered 
Species Act of 1973 can be obtained from 
the Office of Endangered Species, U.S, 
FUh and Wildlife 8ervlce. Washington, 
D C. 20240. (U> Pursuant to section of 
the Act. all Federal agencies must take 
such action as is necessary to insure that 
actions authorized, funded, or carried out 
by them do not result in the destruction 
or modification of these Critical Habitat 
areas. 

if> Clams . [Reserved! 

<g> Snails — (1) Armigerous River 
Snail <i) The following areas ore Criti¬ 
cal Habitat for the Armlgerous River 
Snail (7o armigera armigera): Main 
channel, Tennessee River. Livingston. 
McCracken and Marshall Counties, Ken¬ 
tucky from mouth to Kentucky Dam. 
(15 > Pursuant to section 7 of the Act. all 
Federal agencies must take such action 
as Is necessary to insure that actions au¬ 
thorized, funded, or carried out by them 
do not result In the destruction or modi¬ 
fication of these Critical Habitat areas. 

<2> Rugged River Snail. (a) The fol¬ 
lowing areas are Critical Habitat (or the 
Rugged River Snail (To salebrosa): 
Main channel Duck River. Tennessee, 
Coffee. Bedford. Marshall and Maury 
Countiea, 01) Pursuant to section 7 of 
the Act. all Federal agencies must take 
such action as Is necessary to Insure 
that actions authorized, funded, or car¬ 
ried out by them do not result in the 
destruction or modification of these Crit¬ 
ical Habitat areas. 

(3) Dutton's River Snail, (i) The fol¬ 
lowing areas are Critical Habitat for the 
Dutton’s River Snail (To armigera dut- 
tonlana >: Main channel Duck River, 
Tennessee, mouth to and including Cof¬ 
fee County, (b) Pursuant to section 7 
of the Act. all Federal agencies must 
take such action as Is necessary to In¬ 
sure that actions authorized, funded, or 
carried out by them do not result in the 
destruction or modification of these 
Critical Habitat areas. 


(4) Elk River File Snail . (I) The follow¬ 
ing areas are Critical Habitat for the Elk 
River File Snail do verrucosa lima): 
Main Channel Elk River. Tennessee and 
Alabama from mouth to Tims Ford Dam. 
(U) Pursuant to section 7 of the Act. all 
Federal agencies must take such action 
as Is necessary to Insure that actions au¬ 
thorized, funded, or carried out by them 
do not result in the destruction or modi¬ 
fication of those Critical Habitat ureas. 

(5) Geniculate River Snail. <i> The 
following areas are Critical Habitat for 
the Geniculate River Snail (To gcniculata 
gcniculata >: Main Channel Duck River, 
Tennessee, from mouth to and Including 
Coffee County. Buffalo River, Tennessee, 
from mouth to and Including Lewis 
County. (11 > Pursuant to section 7 of the 
Act. all Federal agencies must take such 
action as Is necessary to Insure that ac¬ 
tions authorized, funded, or carried out 
by them do not result in the destruction 
or modification of these Critical Habitat 
areas. 

(6) Indiana River Snail (i> The fol¬ 
lowing areas are Critical Habitat for the 
Indiana River Snail (Goniobasis semi - 
carinata indianensls *: Main Channel 
Blue River. Indiana. Harrison County in¬ 
cluding Harrison Spring tributary. (11) 
Pursuant to section 7 of the Act, all 
Federal agencies must take such action 
as Is necessary to insure that actions 
authorized, funded, or carried out by 
them do not result In the destruction 
or modification of these Critical Habitat 
areas. 

(7) Jay's River Snail. (1) The follow¬ 
ing areas are Critical Habitat for the 
Jay’s River Snail (To armigera jayana): 
Main Channel Duck River, Tennessee, 
mouth to and including Coffee County. 
(11) Pursuant to section 7 of the Act, all 
Federal agencies must take such action 
as is necessary to insure that actions 
authorized, funded, or carried out by 
them do not result in the destruction or 
modification of these Critical Habitat 
areas. 

(8) Mainstream River Snail. (1) The 
following areas are Critical Habitat for 
the Mainstream River Snail <Loptoxis 
praerosa): Main Channel Nollchtfcky 
River. Tennessee, Douglas Lake to Davy 
Crockett Lake. (ID Pursuant to section 7 
of the Act. all Federal agencies must 
take such action as is necessary to in¬ 
sure that actions authorized, funded, or 
carried out by them do not result in the 
destruction or modification of these Crit¬ 
ical Habitant areas. 

(9) Small Geniculate River Snail . (i> 
The following areas are Critical Habitat 
for the Small Geniculate River 8nail (To 
gcniculata penguis ): Main Channel Col¬ 
lins River. Tennessee, above Center Hill 
Reservoir. Warren County, Duck River. 
Tennessee, Ooffeo County. (ID Pursuant 


to section 7 of the Act, all Federal agen¬ 
cies mast take such action as is necessary 
to insure that actions authorized, funded, 
or carried out by them do not result in 
the destruction or modification of these 
Critical Habitat areas. 

(10) Spiny River Snail. (I) The fol¬ 
lowing areas are Critical Habitat for the 
Spiny River Snail (To fluvialis ): Main 
Channel Powell River, Tennessee and 
Virginia above Norris Reservoir to Lee- 
Wise County Line; Main Channel Clinch 
River. Tennessee and Virginia above 
Norris Reservoir to Tazewell-Ru&sell 
County line; Main Channel Nollchucky 
River. Tennessee from Douglas Lake to 
Davy Crockett Lake. (ID Pursuant to 
section 7 of the Act, all Federal agencies 
must take such action as is necessary 
to insure that actions authorized, funded, 
or carried out by them do not result In 
the destruction or modification of these 
Critical Habitat areas. 

(11) Umilicate River Snail, (i) The 
following areas are Critical Habitat for 
the Umbillcate River 6nail (Leptozis 
subglobosa umbUicata ): Main Channel 
Stones River. East Fork and West Fork 
only. Rutherford County, Tennessee. (ID 
Pursuant to section 7 of the Act, all Fed¬ 
eral agencies must take such action as 
is necessary to insure that actions au¬ 
thorized. funded, or carried out by them 
do not result in the destruction or modi¬ 
fication of these Critical Habitat areas. 

(12) Verrucose Ritter Snail. (1) The 
following areas are Critical Habitat for 
the Verrucose river snail (7o verrucosa 
verrucosa ); Main channel Tennessee 
Rtver. mouth to Kentucky Dam. Ken¬ 
tucky and Hardin County below Pickwick 
Lake. Tennessee: Main Channel Noll¬ 
chucky River, Tennessee between Doug¬ 
las Lake and Davy Crockett Lake. (ID 
Pursuant to section 7 of the Act, all Fed¬ 
eral agencies must take such action as is 
necessary to Insure that actions author¬ 
ized. funded, or carried out by them do 
not result in the destruction or modifica¬ 
tion of these Critical Habitat areas. 

(h) Crustacea—(1) California fresh¬ 
water shrimp. (D The following areas 
are Critical Habitat for the California 
freshwater shrimp (Syncaris paci/lca >: 
Main channel. Lagunltas Creek, mouth 
to Kent Lake. Marin County, California; 
Salmon Creek, mouth to Frestone. So¬ 
noma County, California; East Austin 
Creek, mouth to Devil Creek. Sonoma 
County. California, (ID Pursuant to 
section 7 of the Act. all Federal agencies 
must take such action as is necessary to 
Insure that actions authorized, funded, 
or carried out by them do not result In 
the destruction or modification of these 
Critical Habitat areas. 

(FR Doc.77-809 Filed 1-11-77:8:45 am| 
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DEPARTMENT OF AGRICULTURE 

Farmers Home Administration 
(Notice of Designation Number A421 ] 

NEBRASKA 

Designation of Emergency Areas 

The Secretary of Agriculture has de¬ 
termined that farming, ranching, or 
aquaculture operations have been sub¬ 
stantially affected in the following Ne¬ 
braska Counties as a result of drought 
January 1 through December 31. 1976. 

Richardson Saline 

Therefore, the Secretary has desig¬ 
nated this area as eligible for emergency 
loans pursuant to the provisions of the 
Consolidated Farm and Rural Develop¬ 
ment Act, as amended by Pub . L. 94-68, 
and the provisions of 7 CFR 1832.3(b) 
including the recommendation of Gover¬ 
nor J. James Exon that such designation 
be made. 

Applications for emergency loans must 
be received by this Department no later 
than February 22. 1977, for physical 
losses and September 22, 1977, for pro¬ 
duction losses, except that qualified bor¬ 
rowers who receive initial loans pursuant 
to this designation may be eligible for 
subsequent loans. The urgency of the 
need for loans in the designated area 
makes it impracticable and contrary to 
the public interest to give advance no¬ 
tice of proposed rulemaking and invite 
public participation. 

Done at Washington. DC, this 3rd day 
of January 1976. 

Frank B. Elliott, 
Administrator Farmers 
Home Administration. 

| FR Doc.77-1040 Piled 1-11-77;8:45 am] 


(Notice of Designation Number A422] 

NORTH CAROLINA 
Designation of Emergency Areas 

The Secretary of Agriculture has 
determined that farming, ranching, or 
aquaculture operations have been sub¬ 
stantially affected In the following North 
Carolina Counties as a result of drought 
February 1 through August 31. 1976, In 
Alamance County; drought May 1 
through September 30, 1976, In Davidson 
County; abnormally high temperatures 
February 11 to February 29, late freeze 
and frost April 10 and April 13. and 
drought July 1 to September 15, 1976, in 
Johnston County; and drought Febru¬ 
ary 26 through October 1,1976. in Orange 
County. 

Therefore, the Secretary has desig¬ 
nated this area as eligible for emergency 


loans pursuant to the provisions of the 
Consolidated Farm and Rural Develop¬ 
ment Act. as amended by Pub. L. 94-68. 
and the provisions of 7 CFR 1832.3(b) 
Including the recommendation of Gov¬ 
ernor James E. Holshouser, Jr. that such 
designation be made. 

Applications for emergency loans must 
be received by this Department no later 
than February 22. 1977, for physical 
losses and September 22. 1977, for pro¬ 
duction losses, except that qualified bor¬ 
rowers who receive Initial loans pursuant 
to this designation may be eligible for 
subsequent loons. The urgency of the 
need for loans in the designated area 
makes it impracticable and contrary to 
the public interest to give advance notice 
of proposed rulemaking and invite public 
participation. 

Done at Washington, DC. this 3rd day 
of January 1977. 

Frank B. Elliott, 
Administrator , Farmers 
Home Administration. 

[PR Doc.77-1047 Plied 1-11-77:8:45 nm) 


(Notice of Designation Number A423) 

OKLAHOMA 

Designation of Emergency Areas 

The Secretary of Agriculture has de¬ 
termined that farming, ranching, or 
aquaculture operations have been sub¬ 
stantially affected in Cimarron County. 
Oklahoma, as a result of a severe hail¬ 
storm September 25.1976. 

Therefore, the Secretary has desig¬ 
nated this area as eligible for emergency 
loans pursuant, to the provisions of the 
Consolidated Farm and Rural Develop¬ 
ment Act, as amended by Pub. L. 94-68, 
and the provisions of 7 CFR 1832.3(b) 
Including the recommendation of Gov¬ 
ernor David L. Boren that such designa¬ 
tion be made. 

Applications for emergency loans must 
be received by this Department no later 
than February 22.1977, for physical losses 
and September 22. 1977. for production 
losses, except that qualified borrowers 
who receive initial loans pursuant to this 
designation may be eligible for subse¬ 
quent loans. The urgency of the need for 
loans in the designated area makes it im¬ 
practicable and contrary to the public in¬ 
terest to give advaicc notice of proposed 
rule-making and Invite pulic participa¬ 
tion. 

Done at Washington, D.C., this 5th 
day of January 1977. 

Frank B. Elliott, 
Administrator , 

Farmers Home Administration. 

|PR Doc.77-1046 Piled l-ll-77;8:45 amj 


CIVIL AERONAUTICS BOARD 

(Docket 27573; Agreement C-A-B. 26253; 

Order 76-12-251 

SPECIFIC COMMODITY RATES 
Order 

Correction 

In FR Doc. 76-36337 appearing on page 
54208 in the issue (or Monday. December 
13. 1976. the following corrections should 
be in the table: 

(1) The title should have been “Agree¬ 
ment CAB 26253’*. 

(2) The caption "fcates Added Under 
Existing Commodity Descriptions’* 
should have appeared between the head¬ 
ings and the first listings. 

(3) The caption ''Rates Changed Un¬ 
der Existing Commodity Descriptions * 
should have appeared between the 9th 
and 10th LATA Commodity Item Num¬ 
bers. 

(4) The caption “Rates Cancelled Un¬ 
der Existing Commodity Descriptions’* 
should have appeared between the 19th 
and 20th IATA Commodity Item Num¬ 
bers. 

(5) The caption "Rates Extended Un¬ 
der Existing Commodity Descriptions’‘ 
should have appeared between the 22nd 
and 23rd IATA Commodity Item Num¬ 
bers. 


COMMISSION ON CIVIL RIGHTS 
VIRGINIA ADVISORY COMMITTEE 
Agenda and Notice of Open Meeting 

Notice is hereby given, pursuant to the 
provisions of the Rules and Regulation , 
of the UJ8. Commission on Civil Rights, 
that a planning meeting of the Virginia 
Advisory Committee (SAC) of the Com¬ 
mission will convene at 7:30 PM. and end 
at 9:00 PM. on January 28. 1977. at the 
Key Bridge Marriott Motel Board Room. 
1401 Lee Highway. Rosslyn, Virginia. 

Persons wishing to attend this open 
meeting should contact the Committee 
Chairperson or the Mid-Atlantic Re¬ 
gional Office of the Commission. 2120 L 
Street, N.W . Room 510. Washington. D.C 
20037. 

The purpose of this meeting is to dis¬ 
cuss and plan SAC activities for calender 
year 1977. 

This meeting will be conducted pursu¬ 
ant to the provisions of the Rules and 
Regulations of the Commission, 

Dated at Washington, D.C., January 7. 
1977. 

Isaiah T. Crxswxll, Jr., 
Advisory Committee 
Management Officer. 

|FR Doc.77-1033 Piled 1 - 1 1-77;8:45 *m| 
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CIVIL SERVICE COMMISSION 

DEPARTMENT OF TRANSPORTATION 

Title Change in Noncareer Executive 
Assignment 

By notice of June 9. 1972, FR Doc. 72- 
8751 the Civil Service Commission au¬ 
thorized the Deportment of Transporta¬ 
tion to fill by noncarecr executive assign¬ 
ment the position of Assistant Director 
for Program Coordination, Office of Pub¬ 
lic Affairs. ThU Is notice that the title of 
this position is now being changed to 
A^istant Director for Communications 
Coordination. Office of Public Affairs. 

United States Civil Service 
Commission. 

James C. Spry, 

Executive Assistant 
to the Commissioners . 

(PR Doc.77-1037 Plied 1-11-77:8:45 am) 


DEPARTMENT OF COMMERCE 

Domestic and International Business 
Administration 

HARVARD UNIVERSITY 

Decision on Application for Duty-Free 
Entry of Scientific Article 

The following Is a decision on an ap¬ 
plication for duty-free entry of a scien¬ 
tific article pursuant to Section 6(c) of 
the Educational. Scientific, and Cultural 
Materials Importation Act of 1966 (Pub. 
L. 59-651, 80 Stat. 897) and the regula¬ 
tions issued thereunder os amended (15 
CFR 301). 

A copy of the record pertaining to this 
decision is available for public review 
during ordinary business hours of the 
Department of Commerce, at the Office 
of Import Programs, Department of 
Commerce, Washington. D.C. 20230. 

Docket Number: 76-00133-33-46040. 
Applicant: Harvard University. Pur¬ 
chasing Department, 75 Mt. Auburn 
Street. Cambridge, Mass. 02138. Article: 
Electron Microscope, Model EM 201C 
and accessories. Manufacturer: Philips 
Electronic Instruments NVD, The Neth¬ 
erlands Intended use of article: The 
article is intended to be used for a wide 
variety of studies using ultrastructural 
tracer techniques, cytochemistry and 
Hinging from morphological studies to 
freeze fracturing. The phenomena to be 
investigated include the following: 

The study of the structure and 
function of normal and pathologic vas¬ 
cular endothelium. 

(b) The study on the ultrastructural 
basis for normal and increased glomeru¬ 
lar permeability. 

(c) Studies on the ultrastracture of 
endothelial cell and vascular smooth 
muscle cells in culture. 

(d) Studies on the in vitro perfused 
kidneys under different conditions. 

fe) Analysis of replicas of freer* frac¬ 
tured specimens from cell membranes In 
normal and under pathological condi¬ 
tions. 

(f) 8tudies of the Juxtaglomerular ap¬ 
paratus of in vivo and In vitro perfused 


kidneys under different conditions with 
the application of electron microscopic 
tracers. 

(g) Studies of regenerating endothel¬ 
ial cells and endothelial Inflammatory 
cell interactions in models of immuno¬ 
logical and nonlmmunologic inflamma¬ 
tion. 

(h) Studies of endothelial ultrastruc¬ 
ture after irradiation in vivo and in 
vitro. 

(1) Ultrastructural studies on the re¬ 
lationship between micro vascular and 
parenchymal Injury following irradia¬ 
tion of the parotid salivary gland. 

In addition, the article will be used In 
the training of graduate students, post¬ 
doctoral fellows, and research associates 
on their research programs. 

Comments: No comments have been 
received with respect to this application. 

Decision: Application denied. An in¬ 
strument or apparatus of equivalent sci¬ 
entific value to the foreign article, for 
such purposes as this article is Intended 
to be used, was being manufactured in 
the United 8tatcs at the time the for¬ 
eign article was ordered (October 16. 
1974). 

Reasons: This application is a resub- 
mission of Docket Number 75-00173-33- 
46040 which was denied without preju¬ 
dice to resubmit ion on March 13. 1975 
for informational deficiencies. The ap¬ 
plicant in reply to Questions 7 and 8 
alleges the foreign article provides the 
following pertinent features: 

(1) About 4 Angstroms (A) resolution 
point to point (point) with consistently 
achievable high resolution up to 3.5A. 

(2) Solid-State electronics and conse¬ 
quent requirement for a smaller total 
floor space of 3 x 4 feet. 

(3) High degree of dependability, ease 
of operation, low down time, case of 
alignment and when aligned remains 
stable for months. 

(4) Designed for simple and conven¬ 
ient use: operation by a skilled and 
experienced operator not required; not 
easy for an Inexperienced operator to 
damage the article. 

(ft) Highly reliability with little repair 
time or downtime. 

(6) Repair service is excellent. 

(7) Eucentric goniometer stage with 
60 degree tilt to be acquired. The do¬ 
mestic instrument most closely com¬ 
parable to the foreign article is the Mod¬ 
el EMU-4C electron microscope manu¬ 
factured by the Adam David Company. 
The Department of Health. Education, 
and Welfare (IIEW> advises In Its mem¬ 
orandum' dated January 16. 1976. that 
this application be denied because the 
applicant provides no pertinent specifi¬ 
cation within the meaning of Subsection 
301.2(n) of the regulations upon which 
duty-free entry could be based. In this 
connection. HEW advises that the use is 
In research and teaching at a sophisti¬ 
cated level, not In a tightly scheduled 
production process; therefore, constant 
availability, degree to which performance 
can be sustained, solid state electronic 
design, simplicity, workability, operator 


skill, downtime estimates, floor space 
requirements, wisdom of purchase deci¬ 
sion. etc. are Irrelevant or not scientifi¬ 
cally pertinent. As to the specific allega¬ 
tions of the applicant In reply to Ques¬ 
tions 7 and 8. in the order listed above* 
the following is noted: 

(1) According to Subsection 301.11(8* 
of the regulations, the determination of 
scientific equivalency shall be based on 
a comparison of the guaranteed specifi¬ 
cations of the article and the most 
closely comparable domestic instrument. 
The Model EMU-4C provides a guaran¬ 
teed resolution of 5 A point and the arti¬ 
cle provides a guaranteed resolution of 
4 A point HEW notes that the need for 
high resolution is claimed but that the 
model ordered has a lower resolution 
guarantee than other models In the for¬ 
eign manufacturer’s line. Moreover. 
HEW advises that the difference in reso¬ 
lution guarantees of the article and the 
EMU-4C do not have scientific signifi¬ 
cance for the applicant’s work. In con¬ 
nection with the claim that consistently 
high resolution is needed, we note HEW’s 
advice that the applicant’s uses are not 
in a tightly scheduled production proc¬ 
ess, therefore, constant availability and 
tile degree to which performance can be 
sustained arc irrelevant or not scientifi¬ 
cally pertinent 

(2) HEW advises that solid state elec¬ 
tronics which reduce floor space require¬ 
ments for the article is not pertinent. 

(3) HEW s advises that constant avail¬ 
ability. degree to which performance can 
be sustained, simplicity l related to ease 
of operation and alignment] workability, 
operator skill down time estimates, etc., 
are irrelevant or not scientifically perti¬ 
nent to the work. In view of this advice 
we find the Items comprising feature <3> 
to be non-pertinent matters of cost or 
convenience. 

<4> We find that these factors are 
cither conveniences or matters of cost 
based on HEW’s advice that simplicity, 
workability, operator skill, down-time 
estimates, etc. are not pertinent. 

(5) HEW advises that constant avail¬ 
ability. the degree to which performance 
can be sustained and down-time esti¬ 
mates ore not pertinent We, therefore, 
conclude that the factors cited in fea¬ 
ture (5) are non-pertinent matters of 
cost and convenience. Further, we find 
that reliability which Is associated with 
the level of maintenance and hence, cost 
of ownership, is not a pertinent specifi¬ 
cation within the meaning of Subsection 
301.2<n> of the regulations. 

In general information which can lead 
to a direct quantitative comparison of 
the reliability <Le., ability to conform to 
specifications without excc&slvo break¬ 
down) of two instruments is almost never 
available. When a specification is “guar¬ 
anteed” that manufacturer is stating. In 
effect that the necessary steps have been 
taken to verify ability to meet this obli¬ 
gation. Thus a guaranteed specification 
presupposes a determination of reliability 
to some '‘engineered-in” degree. Custom¬ 
arily. manufacturers neither issue 
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quantitative specifications on reliability 
nor guarantee reliability. Moreover, the 
reliability of a single Instrument can, 
and frequently does, improve abruptly 
with time (for example, as the manu¬ 
facturer gains experience and mokes 
minor modifications dictated by such ex¬ 
perience). No two instruments of the 
same model supplied by the same manu¬ 
facturer will have identical records inso¬ 
far as reliability Is concerned and a docu¬ 
mented history of poor reliability does 
not mean that such performance will 
not vastly improve with the very next 
instrument (and subsequent instru¬ 
ments) produced. Without strong and 
substantive supporting evidence in the 
record that the reliability of two Instru¬ 
ments were measurably different and the 
difference in reliability precluded per¬ 
formance of the work intended, reliabil¬ 
ity could not be considered a justifiable 
basis for duty-free entry under Pub. L. 
89-651. While reputations with respect 
to reliability which are derived from 
subjective, word-of-mouth allegations or 
even personal experience may. reason¬ 
ably or otherwise, enter into a person's 
decision to buy a particular instrument 
such a yardstick could not serve as a 
clear-cut, objective basis for duty-free 
entry. 

Moreover, we would reemphasize that 
reliability is considered a cost-related 
consideration for duty-free entry pur¬ 
poses which by regulation and Congres¬ 
sional Intent is not a sufficient basis for 
granting of duty-free entry. 

(6) Service for the EMU-4C is avail¬ 
able from the RCA Service Company. 
Moreover, service Is a cost-related mat¬ 
ter which is not pertinent. 

(7) A eucentric goniometer was not 
ordered with the foreign article. Subsec¬ 
tions 301.2<c) <d) and <e>. and 301.6 
(a)(3) prohibit consideration of unor- 
dered accessories in the Department's 
determination of scientific equivalency. 
Therefore, the goniometer stage is not 
a factor in this decision. 

For the foregoing reasons, we find that 
the Model EMU-4C electron microscope 
is of equivalent scientific value to the 
foreign article for such purposes as this 
article is intended to be used. 

(Catalog of Federal Domestic Assistance Pro¬ 
gram No. 11.106. Importation of Duty-Free 
Educational and Scientific Materials ) 

Richard M. Scppa. 

Director, 

Special Import Programs Division. 

|FR Doc. 77-1056 Filed 1-11-77:8:45 am] 


LOUISIANA STATE UNIVERSITY 
MEDICAL CENTER 

Decision On Application for Duty-Free 
Entry of Scientific Article 

The following Is a decision on an ap¬ 
plication for duty free entry of a scien¬ 
tific article pursuant to Section 6*0 of 
the Educational, Scientific, and Cultural 
Materials Importation Act of 1966 
'Pub. L. 80-661. 80 Stat 897) and 
the regulations Issued thereunder as 
amended (15 CFR Part 301). 


A copy of the record pertaining to this 
decision is available for public review 
during ordinary business hours of the 
Deportment of Commerce, at the Office 
of Import Programs. Department of 
Commerce, Washington, D.C. 20230. 

Docket Number: 77-00007. Applicant: 
Louisiana State University Medical Cen¬ 
ter. Kre&ge Hearing Research Labora¬ 
tory, LB.U. School of Medicine. 1100 
Florida Ave.. Bldg., 164. New Orleans, 
LA 70119. Article: OVE Hid Speech 
Synthesizer. Type 21002. Manufacturer: 
A- B. Fonoma, Sweden. Intended use 
of article; The article is intended to be 
used for the investigation of the nature 
of speech perception processes with work 
centered around the use of mono tic and 
dichotlc listening techniques, and the 
Investigation of the effects that the 
variation of several task, listener, and 
stimulus parameters have on the iden¬ 
tification of dichotlc and monotlc 
signals. 

Comments: No comments have been 
received with respect to this application. 
Decision: Application approved. No in¬ 
strument or apparatus of equivalent 
scientific value to the foreign article, for 
such purposes os this article Is intended 
to be used, is being manufactured in the 
United States. Reasons: This application 
is a resub mission of Docket Number 76- 
DO 2 64 which was denied without pre¬ 
judice to resubmission on June 11. 1976 
for Informational deficiencies. The for¬ 
eign article provides the specification of 
electronic simulation of the general 
vocal tract behavior. The most closely 
comparable domestic instrument is the 
model VS6.0 manufactured by Vocal 
Interface Division of Federal Crew 
Works. This domestic instrument is 
capable of simulating the frequency 
characteristics and producing under¬ 
standable phoneme sequences within a 
limited acoustic microstructure. The Na¬ 
tional Bureau of Standards <NBS) ad¬ 
vises in its memorandum dated Decem¬ 
ber 14. 1976 that (1> the specification of 
the article described above is pertinent 
to the applicant's intended research and 
(2) the domestic instrument does not 
have the range or capability to simulate 
the general vocal tract behavior required 
by the applicant's research purposes and. 
therefore, does not provide the pertinent 
specification. 

For these reasons, we find the Model 
VS6.0 Is not of equivalent scientific 
value to the foreign article for the ap¬ 
plicant's intended use. 

The Department of Commerce knows 
of no other instrument or apparatus of 
equivalent scientific value to the foreign 
article, for such purposes as this article 
is intended to be used, which is being 
manufactured in the United States. 

(Catatog of Federal Domestic Afiftlntance 
Program No. IX.105. Importation of Duty- 
Free Educational and Scientific Materials.) 

Richard M. Seppa. 

Director , 

Special Import Programs Division . 

|FR Doc.77-1067 Filed 1-11-77:8:46 am] 


UNIVERSITY Of NOTRE DAME du LAC 

Decision on Application for Duty-Free 
Entry of Scientific Article 

The following is a decision on an ap¬ 
plication for duty-free entry of a sci¬ 
entific article pursuant to Section 6(c) 
of the Educational. Scientific, and Cul¬ 
tural Materials Importation Act of 1966 
(Pub. L. 89-651. 80 Stat. 897) and the 
regulations issued thereunder as 
amended (15 CFR 301). 

A copy of the record pertaining to this 
decision is available for public review 
during ordinary business hours of the 
Department of Commerce, at the Office 
of Import Programs, Department of 
Commerce. Washington. D.C. 20230. 

Docket Number: 76-00439. Applicant: 
University of Notre Dame du Lac, Notre 
Dame, IN 46556. Article: Electron Micro¬ 
scope. Model JEM 100C/8EO/BSR with 
eucentric goniometer stage and acces¬ 
sories. Manufacturer: JOEL Ltd., Japan 
Intended use of article: The article Ls 
intended to be used for the study of crys¬ 
talline and non-crystalline solids in- 
including metal alloys, minerals and 
ceramics and polymers. Experiments to 
be conducted will include characteriza¬ 
tion of phase distributions and various 
planar and other defect structures which 
influence mechanical, electrical and 
magnetic properties; elevated tempera¬ 
ture observation of phase transforma¬ 
tions and other microstructural changes. 
The article will also be used fo r ed uca- 
tional purposes in the course, MET 602 
Electron Microscopy and Diffraction to 
familiarize students with techniques of 
use and for interpretation in electron 
microscopy and the range of applications 
for transmission electron microscopy 
and electron diffraction. 

Comments: No comments have been 
received with respect to this application. 
Decision: Application approved. No in¬ 
strument or apparatus of equivalent sci¬ 
entific value to the foreign article, for 
such purposes as this article is Intended 
to be used, was being manufactured in 
the United States at the time the foreign 
article was ordered (March 15. 1976). 
Reasons: The foreign article has a speci¬ 
fied resolving power of 3 Angstroms (A> 
and is equipped with a eucentric side 
entry goniometer stage which has 1 : 60 ’ 
tilt with a guranateed lattice resolution 
of 2 A as well as a high resolution scan¬ 
ning attachment which provides 30 A 
guaranteed in tlie scanning mode and 15 
A guaranteed In the scanning transmit- 
mission mode. The National Bureau of 
Standards <NBS) advises in its memo¬ 
randum dated December 1* 1976 that (I) 
the specifications described above are 
pertinent to the applicant’s Intended use 
and (2) it knows of no domestic instru¬ 
ment or apparatus of equivalent sci¬ 
entific value to the foreign article for 
the applicant's intended use. 

The Department of Commerce knows 
of no other instrument or apparatus of 
equivalent scientific value to the foreign 
article, for such purposes as this article 
is intended to be used, which was being 
manufactured in the United 8tatcs at 
the time the foreign article was ordered. 
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(Catalog of Federal Domestic Assistance Pro* 
gram No. 11.106. Importation of Duty-Free 
Educational and Scientific Materials.) 

Richard M. Seppa, 
Director . 

Special Import Programs Division. 
[FR Doc.77-1058 Filed 1-11-77;8:46 am) 


DUKE UNIVERSITY 

Decision on Application for Duty-Free 
Entry of Scientific Article 

The following is a decision on an ap¬ 
plication for duty-free entry of a scien¬ 
tific article pursuant to Section 6(c) of 
the Educational. Scientific, and Cultural 
Materials Importation Act of 1966 (Pub. 
L 89-651. 80 Stat. 897and the regula¬ 
tions issued thereunder as amended 1 15 
CFR 301». 

A copy of the record pertaining to this 
decision is available for public review 
during ordinary business hours of the 
Department of Commerce, at the Office 
of Import Programs. Department of 
Commerce. Washington. D C. 20230. 

Document Number: 76-00514. Appli¬ 
cant: Duke University. Department of 
Chemistry. Durham. North Carolina 
27706. Article: Fourier Transformation 
Nuclear Magnetic Resonance Spectrom¬ 
eter System. Model JNM/FX-60. Manu¬ 
facturer: JEOL Ltd.. Japan. Intended use 
of article: The article is Intended to be 
used for a broad range of research pro¬ 
grams which Involve the acquisition of 
nmr spectra of hydrogen, carbon-13, 
fluorine and phosphorus nuclei. The ma¬ 
terials derived for this study will orig¬ 
inate from research programs being con¬ 
ducted in the areas of inorganic, organic 
physical, analytical and biological chem¬ 
istry. These research projects will Include 
the following: 

fa) Structural Studies of Alkaloids. 

(b) Conformational Characteristics of 
Cyclic Nitrogen and Oxygen Heterocy¬ 
cles. 

(c) Biosyntheses of Plant and Fungal 
Metabolites Using **C-enriched Precur¬ 
sors. 

(d) Synthesis and Stereochemistry of 
Cvclohexylfluorophosphoranes. 

<e) Synthesis and Stereochemistry of 
611 v 1 ami n oboranes. 

<f> Nuclear Relaxation 8tudles of 
Substrate Binding to Cobalt (ID Metal- 

loenzymes. 

(g) Development of a-Formyl Ketone 
Photochemical Annelatlon. Techniques 
in Natural Froduct Synthesis. 

<h> Total Synthesis of Tetracyclic Ses¬ 
quiterpenes. 

(I) Total Synthesis of the Alkaloids 
Derived from Oelsemien Species. 

(J) Low-temperature “C-8pcctra of 
Organo-Zlnc Compounds. 

(k> Correlation of “C Chemical Shifts 
with Reaction Rates. 

(l) Synthesis and Characterization of 
Cyano Cobaloximes and Cyanobridgcd 
Dicobaloximes. 

(m) Structure and Isomerism in 
Phosphine Complexes of Nickel (II), 

(n) Conformational Analysis of Crown 
Ethers and Their Complexes with Repre¬ 
sentative and Transition Metal Ions. 


(o) Synthesis and Stereochemistry of 
14- and 17-Phosphasteroids. 

(p) Synthesis and Stereochemistry of 
7-10 Mcmbered Rings Containing Phos¬ 
phorous. 

(q) Synthesis of Phospholonaphtha- 
ienes, Pho6pholophenathrenes. Phospho- 
loquinolincs. and Selected Heterocyclic 
Systems. 

<r) Phospholane Derivatives with 
Epoxy and Axlridino Groups for Anti- 
cancer Testing. 

(s) New Method for Constructing Mul- 
ticycllc Phosphorous Compounds From 
3-Monoalkylamino-2-phospholcne Sul¬ 
fides. 

(t) Experimental and Theoretical In¬ 
vestigations of ll P NMR Phcnomca. 

(u> McCormack Cycloadditions to 
Variously Substituted 1-Vinyl-cycloal- 
kenes: Effects of Ring-biasing on the 
Stereochemistry of the Cycloaddition. 

<v> Synthesis of Pyrethrolds for Agri¬ 
cultural Purposes. 

(w) “C and *H CIDNP Studies from 
Radical Pair Reactions. 

(x> l *C Studies of Cyclic Peroxides and 
Hydroperoxides Related to Prostaglan¬ 
din Kn do peroxides. 

(y) l *C Studies of Hydrocarbons 
Formed From Radical Cyclizations. 

(s) *C Studies of Oxidized Phospho¬ 
lipids and Steroids. 

The article will also be used for educa¬ 
tional purposes In the following courses: 
(a) Spectral and Structural Study of 
Organic Compounds—to teach the prac¬ 
tical application of various techniques 
in elucidating molecular structure and 
(b> Independent Study in Chemistry—to 
introduce undergraduate students to in¬ 
dependent research in chemistry. 

Comments: No comments have been 
received with respect to this application. 
Decision: Application approved. No In¬ 
strument or apparatus of equivalent 
scientific value to the foreign article, for 
such purposes as this article is intended 
to be used, is being manufactured in the 
United States. Reasons: The foreign ar¬ 
ticle provides a dual frequency (for car- 
bon-13 and proton) variable tempera¬ 
ture. 10 millimeter sample probe. The 
National Bureau of Standards advises in 
its memorandum dated December 10. 
1976 that (1) the specification described 
above is pertinent to the applicant's in¬ 
tended use and (2) It knows of no domes¬ 
tic instrument or apparatus of equivalent 
scientific value to the foreign article for 
the applicant's intended use. 

(Catalog of Federal Domestic AaMsUnoc Pro¬ 
gram No. 111106. Importation of Duty-Free 
Educational and Scientific Materials.) 

Richard M. Seppa. 

Director. 

Special Import Proprams Division. 

|FR Doc 77-1089 Filed 1-11-77;8:46 am) 


Economic Development Administration 
BOONTON HANDBAG CO. 

Petition for Determination of Eligibility To 
Apply for Trade Adjustment Assistance 

A petition by Boonton Handbag Com¬ 
pany. 76 Monroe Street, Boonton. New 


Jersey 17005. a producer of handbags 
and purses, was accepted for filing on 
January 4. 1977. pursuant to Section 251 
of the Trade Act of 1974 (Pub. L. 93-618) 
and f 315.23 of the Adjustment Assist¬ 
ance Regulations for Firms and Com¬ 
munities 1 13 CFR Part 315). 

Consequently, the United Stapes De¬ 
partment of Commerce has initiated an 
investigation to determine whether in¬ 
creased imports into the United States 
of atricles like or directly competitive 
with those produced by the firm contrib¬ 
uted importantly to total or partial 
separation of the firm's workers, or 
threat thereof, and to a decrease in sales 
or production of the petitioning firm. 

Any party having a substantial interest 
in the proceedings may request a public 
hearing on the matter. A request for a 
hearing must be received by the Chief, 
Trade Act Certification Division. Econ¬ 
omic Development Administration. UB. 
Department of Commerce. Washington. 
D.C. 20230. no later than the close of 
business of the tenth calendar day fol¬ 
lowing the publication of this notice. 

Jack W. Osburn, Jr.. 

Chief, Trade Act Certification 
Division . Office of Planning 
and Program Support . 

|FR Doc.77-1060 Filed 1-XI-77;8:46 am) 


Maritime Administration 

[Docket No. S-6331 

ALBATROSS TANKER CORP. 

Application 

Notice Is hereby given that Albatross 
Tanker Corporation (Albatross) has ap¬ 
plied for wTitten permission under sec¬ 
tion 805(a) of the Merchant Marine Act. 
1936, as amended. In connection with its 
application for operating-differential 
subsidy with respect to bulk cargo carry¬ 
ing service in the U.S. foreign trade, 
principally between the United States 
and the Union of 8oviet Socialist Repub¬ 
lics. to expire unless extended, on De¬ 
cember 31. 1977, or upon completion of a 
voyage then in progress. 

Albatross requests written permission 
pursuant to section 805(a) for (1) Sca- 
traln Lines. Inc. and affiliated companies, 
including Albatross, to continue to oper¬ 
ate the following vessels in the domestic 
trade, as w r el) as the right to move these 
vessels from one domestic trade to an¬ 
other. and/or from a foreign trade(s) to 


a domestic tradeo): 

Vessel Status 

Tronaootorado .....-— Owned. 

Tranacolumbl*- Do. 

Erna Elizabeth.-. Do 

Ttanae&atern_ Do. 

Transtndlan*_..... Do 

Brooklyn--- Chartered. 

William* burg —. Do. 

Manhattan ......J... —... Owned. 


and (2), Hudson Waterways, parent of 
Albatross, to operate the tankers Amer¬ 
ican Explorer . Maumee . Potomac . Sho¬ 
shone. and Yukon in domestic service for 
the Military Sealift Command, as well as 
the right to move these vessels from one 
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domestic trade to another and/or from 
foreign trade(s> to domestic trade(s) 
should the need arise and as directed by 
the Military Sealift Command. Such 
written permission is required notwith¬ 
standing the fact that a voyage in the 
proposed service for which subsidy Is 
sought would not be eligible for subsidy 
If the tessel engages in the domestic 
commerce of the United States on that 
voyage. 

Any person. Arm, or corporation hav¬ 
ing any interest (within the meaning of 
section 805(a)) in any application and 
desiring to be heard on issues pertinent 
to section 805(a) and desiring to submit 
comments or views concerning the appli¬ 
cation must, by close of business on Janu¬ 
ary* 14. 1977 flic same with the Secretary. 
Maritime Administration/Maritime Sub¬ 
sidy Board. In writing, in triplicate, to¬ 
gether with petition for leave to inter¬ 
vene which shall state clearly and con¬ 
cisely the grounds of interest, and the 
alleged facts relied on for relief. 

If no petitions for leave to Intervene 
are received within the specified time or 
if it is determined that petitions filed do 
not demonstrate sufficient interest to 
warrant a hearing, the Maritime Admin¬ 
istration will take such action as may be 
deemed appropriate. 

In the event petitions regarding the 
relevant section 805(a) issues are re¬ 
ceived from parties with standing to be 
heard, a hearing will be held, the purpose 
of which wUl be to receive evidence under 
section 805(a) relative to whether the 
proposed operations (a) could result in 
unfair competition to any person, firm, 
or corporation operating exclusively in 
the coastwise or intercoastal service, or 
(b) would be prejudicial to the objects 
and policy of the Act relative to domestic 
trade operations. 

(Catalog of Federal Domestic Assistance Pro¬ 
gram No. 11,504 Operating-Differential Sub¬ 
sidies (OD6)) 

By Order of the Maritime Subsidy 
Board 

Dated : January 6.1977. 

James S. Dawson. Jr., 
Secretary . 

(FR Doc.77-1004 Piled 1-11-77:8:45 am] 


National Oceanic and Atmospheric 
Administration 

DR. ROGER S. PAYNE 

Receipt of Application for Scientific 
Research and Scientific Purposes 

Notice is hereby given that the fol¬ 
lowing Applicant has applied for Permits 
to take marine mammals for the purpose 
of scientific research under the Marine 
Mammal Protection Act of 1972 (16 
U.8.C. 1361-1407). and for scientific pur¬ 
poses under the Endangered Species Act 
Of 1973 (16 UJ3.C. 1431-1543). 

Dr. Roger 8 Payne, Weston Road. 
Lincoln. Massachusetts 01773. to conduct 
scientific research with humpback 
whales (A fegaptera novaeangliae ). 


The humpback whale is listed as an en¬ 
dangered species under the Endangered 
Species Act of 1973. 

The proposed research will be con¬ 
ducted in water around the Hawaiian 
Islands, in the Caribbean and waters 
around Bermuda, in waters off the At¬ 
lantic coast of the northeast United 
States and the Maritime Provinces of 
Canada, and in waters around South¬ 
eastern Alaska. The research will involve 
observations from various surface vessel 
and aerial platforms, hydrophone re¬ 
cordings. and underwater and above 
water filming. These activities may in- 
vilve harrasment of individual cetaceans 
within the population stocks. No animals 
will be captured. 

The proposed research Is Intended to 
Investigate the correlation between be¬ 
havior and sounds made by humpback 
whales, and to study annual changes in 
the patterns of humpback whale sounds. 
Additionally, the distribution and migra¬ 
tion of humpback whales will be studied 
by photographing the-pigmentation pat¬ 
terns of the tail flukes of individual 
whales. 

The application for the Marine Mam¬ 
mal Protection Act Permit will be con¬ 
sidered under the Regulations Govern¬ 
ing the Taking and Importing of Marine 
Mammals. The application for the En¬ 
dangered Species Act Permit will be con¬ 
sidered under the Regulations Govern¬ 
ing Endangered Fish and Wildlife Per¬ 
mits. 

Documents submitted in connection 
with these applications are available In 
the following offices: 

Director. National Marine Ftsherlae Service. 
Department of Commerce, 3300 White¬ 
haven Street. N.W.. Washington. DC.: 
Regional Director. National Marine Fisheries 
Service. Southwest Region, 300 South Ferry 
Street, Terminal Island. California 90731; 
Regional Director. National Marine Fisheries 
Service. Southeast Region. Duval Building. 
9450 Gandy Boulevard. St. Petersburg. 
Florida 33703; and 

Regional Director. National Marine Fisheries 
Service. Northeast Region, Federal Build¬ 
ing. 14 Elm 8treet, Gloucester. Massachu¬ 
setts 01930. 

Concurrent with the publication of 
this notice in the Federal Register, the 
Secretary of Commerce Is sending copies 
of the application for the Marine Mam¬ 
mal Protection Act Permit to the Marine 
Mammal Commission and the Commit¬ 
tee of Spientlflc Advisors. 

Written data or views, or requests for 
a public hearing on this application 
should be submflbed to the Director, Na¬ 
tional Marine Fisheries Service. Wash¬ 
ington, DC. 20235. on or before Febru¬ 
ary U, 1977. Those individuals request¬ 
ing a hearing should set forth the spe¬ 
cific reasons why a hearing on this par¬ 
ticular application would be appropriate. 
The holding of such a hearing is at the 
discretion of the Director. 

All statements and opinions contained 
In this notice in support of this applica¬ 
tion are summaries of those of the Ap¬ 
plicant and do not necessarily reflect the 


views of the National Marine Fisheries 
Service. 

Robert J. Ayers, 
Acting Assistant Director tor 
Fisheries Management. Na¬ 
tional Marine Fisheries Serv¬ 
ice. 

January 6. 1977. 

(FR Doc.77-1034 Filed 1-11-77:6:48 *m| 


FISHERMAN’S MARKETING ASSOC1A 
TION OF WASHINGTON 

Receipt of Application for a General Permit 

Notice is hereby given that the follow¬ 
ing application has been received for a 
general permit to allow the taking of 
marine mammals incidental to the course 
of commercial fishing operations, as au¬ 
thorized by the Marine Mammal Protec¬ 
tion Act of 1972 (16 U-S.C. 1361-1407). 
and the regulations thereunder. 

The Fisherman’s Marketing Associa¬ 
tion of Washington, 4215 21st Avenue 
West, Seattle. Washington 98199. haa 
applied for a general permit, category 1, 
-Towed or Dragged Gear.” to be effective 
January 31. 1977. 

The Applicant is the holder of a gen¬ 
eral permit issued in 1976, which expired 
on December 31, 1976. 

Copies of the application are available 
for review in the following offices: 

Director. National Marine PUhcrics Service 

Department of Commerce. 3300 White¬ 
haven Street. N.W, Washington, D C.; and 
Regional Director. National Marine Fliherlt* 

Service. Northwest Region. 1700 Westlake 

Avenue North, Seattle, Washington 98109 

Interested parties may submit written 
views on this application on or before 
February 11. 1977, to the Director. Na¬ 
tional Marine Fisheries Service. Depart¬ 
ment of Commerce. Washington, D.C. 
20235. 

Dated: January 5. 1977. 

Robert J. Ayers. 

Acting Assistant Director for 
Fisheries Management , Na¬ 
tional Marine Fisheries Serv¬ 
ice. 

(FR Doc.77-1090 Filed 1-11-77:8:45 am I 


OFFICE OF PARKS AND RECREATION, 
OAKLAND. CALIF. 

Receipt of Application for Public 01 splay 
Permit 

Notice is hereby given that the follow¬ 
ing Applicant has applied in due form 
for a permit to take marine mammals for 
public display as authorized by the Ma¬ 
rine Mammal Protection Act of 1972 (16 
U.S.C. 1361-1407). and the Regulations 
Governing the Taking and Importing of 
Marine Mammals (50 CFR Part 216). 

The Office of Parks and Recreation. 
Lake Merritt. 1520 Lakeside Drive. Oak¬ 
land. California 94612. to take three (3> 
California sea lions, <Zalophus editor- 
rnanus) for public display. 
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The requests animals will be captured 
by a professional collector on or near 
Santa Cruz or San Miguel Islands off 
Santa Barbara. California, with a hoop 
net on land or with a modified gill net 
In the water. 

The animals will be acclimated at the 
collector's facility then shipped to the 
Oakland facility by commercial aircraft 
and truck. 

The animals will be displayed at the 
Children’s Fairyland facility, a unit 
within the Visitor Services Department 
of the Office of Parks and Recreation. At 
the facility the animals will be main¬ 
tained in a pool 40 feet by 20 feet by 8 
feet deep with an island 10 feet by 20 feet 
In the center. 

The sea lions are desired to provide 
recreational and educational benefits to 
the 160.000 visitors that visit the facility 
annually. The facility is a non-profit or¬ 
ganization. The zoo director has worked 
with various classes of marine mammals 
over thirty years, with the staff members 
having an average of eight years experi¬ 
ence. 

The arrangements and facilities for 
transporting and maintaining the marine 
mammals requested in the above de¬ 
scribed application have been inspected 
by a licensed veterinarian, who has cer¬ 
tified that such arrangements and facil¬ 
ities are adequate to provide for the well¬ 
being of the marine mammals involved. 

Documents submitted in connection 
with the above application are available 
for review in the following offices: 

Director. National Marine Fisheries Service. 

3300 Whitehaven Street NW . Washington. 

DjC.: and 

Phonal Director. National Marine Fisheries 

Service. Southwest Region. SOO South Ferry 

Street. Terminal Island. California 00731. 

Concurrent with the publication of this 
notice in the Federal Register, the Sec¬ 
retary of Commerce is forwarding copies 
of this application to the Marine Mam¬ 
mal Commission and the Committee of 
Scientific Advisors. 

Written data or views, or requests for 
a public hearing on this application 
should be submitted to the Director. Na¬ 
tional Marine Fisheries 8ervice, Depart¬ 
ment of Commerce. Washington. D.C. 
20235. on or before February 11. 1977. 
Those individuals requesting a hearing 
should set forth the specific reasons why 
ft hearing on this particular application 
would be appropriate. The holding of 
such hearing Is at the discretion of the 
Director. 

All statements and opinions contained 
in this notice in support of this appli¬ 
cation are summaries of those of the Ap¬ 
plicant and do not necessarily reflect the 
views of the National Marine Fisheries 
Service. 

Dated: January 5.1977. 

Robert J. Ayers. 

Acting Assistant Director tar 
Fisheries Management. Na- 
tional Marine Fisheries Serv¬ 
ice. 

IFR Doc.77-1091 FUed 1-11-77:8:46 am) 


Office of the Secretary 
PRIVACY ACT OF 1974 

Adoption of Additional Systems of Rec¬ 
ords. Adoption of New Routine Use for 
Existing System of Records, and Pro¬ 
posal for New Routine Use 

The purpose of this notice is (1) to 
adopt five additional systems of records 
and a new routine use for an existing sys¬ 
tem of records and (2) to propose a new 
routine use for three existing systems of 
records. 

1. On September 13, 1976, the Depart¬ 
ment of Commerce gave notice <41 FR 
38950-53) that it proposed to adopt the 
following five additional systems of 
records: 

COMMERCE/DEPT.-19. Department Mailing 
Lists, 

COMMERCE NFPC A-1, Federal Employees 
with Fire-Related Expertise, 

COMMERCE/NOAA—17. NOAA Diving Pro¬ 
gram File 

COMMERCE/NOAA-18. NOAA Mailing Lists, 
and 

COMMERCE NTTS-2. Employee Daily Time 
and Productivity Records. 

New System Reports for Dept.-19. 
NFPCA-1, NOAA-17, and NOAA-18 
dated September 9. 1976, and a New Sys¬ 
tem Report for NTIS-2 dated August 11. 
1976, were submitted to the Congress, the 
Office of Management and Budget, and 
the Privacy Protection Study Commis¬ 
sion. 

Also on September 13. 1976, the De¬ 
partment of Commerce gave notice (41 
FR 38953) that It proposed to add a new 
routine use for an existing Patent and 
Trademark Office System of Records, 
COMMERCE,'PAT-TM-6, Parties In¬ 
volved in Patent Interference Proceed¬ 
ings, to permit disclosure of settlement 
agreements to other Government agen¬ 
cies. 

Interested persons were invited to sub¬ 
mit written data, views, or arguments on 
or before October 13, 1976; no comments 
were received on these proposals. 

Therefore, the Department hereby 
adopts these 5 additional systems of 
records and the new routine use. Inas¬ 
much as the texts of the additional sys¬ 
tems and the routine uses for the PAT- 
TM-6 system were published in their 
entirety on September 13. 1976, as de¬ 
scribed above, and they are adopted 
without change, there is no need to re¬ 
publish at this time. 

2. The Department of Commerce here¬ 
by gives notice, in accordance with 5 
U.8.C. 552a(e) (4) and (11) (the Privacy 
Act of 1974, Section 3. Public Law 98-579. 
88 Stat. 1897). that it proposes to add a 
routine use to each of three existing sys¬ 
tems of records: COMMERCE/DEPT- 
12. Investigative Records—Contract and 
Grant Frauds and Employee Criminal 
Misconduct; COMMERCE DEPT.-13, 
Investigative Records—Persons Within 
the Investigative Jurisdiction of the De¬ 
partment; and COMMERCE/DEPT -18, 
Employee Personnel Files Not Covered 
by U.8. Civil 8ervice Commission, 

The proposed routine use for each sys¬ 
tem has the same purpose, but slightly 


different language to reflect different 
categories of individuals covered by each 
system. 

The purpose of the propound routine 
use is twofold: <1) To permit disclosure 
of personal information about an indi¬ 
vidual to a non-governmental third 
party being interviewed about that indi¬ 
vidual to obtain needed information 
about the individual. For example, an 
investigator may disclose to an inter¬ 
viewee information about the subject 
individual which would enable the Inter¬ 
viewee to recognize his/her association 
with that Individual. The Information to 
be disclosed would be minimal, because 
an interviewee who could not readily 
recognize the association could not pro¬ 
vide substantive information about the 
subject individual. The proposed new 
routine use would permit such disclo¬ 
sures. although they occur infrequently 
without the consent of the individual 
concerned Such disclosures to govern¬ 
mental entities are covered by routine 
use No. 2 of the Department's Prefatory 
Statement of Ocneral Routine Uses <41 
FR 38953. September 13, 1976>: and <2> 
to more precisely describe all disclosures 
of personal information about public ad¬ 
visory committee nominees, members, 
and former members. 

The proposed new routine use, which 
is compatible with the purpose for which 
each system is maintained, is as follows 
for the three systems: 

COMMERCE! DEPT.-12: Information 
concerning <1> past and present em¬ 
ployees, when under or having been un¬ 
der investigation for suspected violation 
of criminal laws; <2> employees and 
principal officers of contractors used by 
the Department; and <3) principal of¬ 
ficers and employees of organizations, 
firms, or institutions which are recipi¬ 
ents or beneficiaries of grants, loans, 
guarantee, or other assistance programs 
of the Department; —may be disclosed 
to a private organization or individual 
as necessary to obtain information in 
connection with a decision concerning 
the assignment, hiring, or retention of 
on individual, the Issuance of a security 
clearance, the letting of a contract, or 
the issuance of a license, grant or other 
benefit. 

COMMERCE /DEPT,-13: Information 
concerning nominees, members and for¬ 
mer members of public advisory commit¬ 
tees may be disclosed: (a) to OMB in 
connection with its committee manage¬ 
ment responsibilities; <b) to other Fed¬ 
eral agencies which have joint responsi¬ 
bility for advisory committees or which 
receive or utilize advice of the commit¬ 
tees; and <c) to a Federal, state or local 
agency, private organization or individ¬ 
ual as necessary to obtain information 
in connection with a decision concerning 
appointment or reappointment of an in¬ 
dividual to committee membership. 

Information concerning <1> nominees, 
members, and former members of trade 
missions and export councils; <2) cur¬ 
rent employees, former employees, and 
prospective employees; (3) research OS- 
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ftoclatee; (4) guest workers: (5) em¬ 
ployees of con tractors used, or which 
may be used by the Department on na¬ 
tional security classified projects: (6> 
principal officers of some contractors 
used, or which may be used, by the De¬ 
partment; and (7) principal officers and 
some employees of organizations, firms, 
or institutions which are recipients or 
beneficiaries, or prospective recipients or 
beneficiaries, of grants, loans, guarantee, 
or other assistance programs of the 
Department—may be disclosed to a 
private organization or individual as 
necessary to obtain information In con¬ 
nection with a decision concerning the 
assignment, hiring, or retention of an 
individual, the Issuance of a security 
clearance, the letting of a contract, or 
the Issuance of a license, grant or other 
benefit. 

COMMERCE / DEPT.-IB: Information 
concerning current or former employees 
may be disclosed to a private organiza¬ 
tion or individual as necessary to ob¬ 
tain Information in connection with a 
decision concerning the assignment, hir¬ 
ing. or retention of an individual, the 
issuance of a security clearance, the 
letting of a contract, or the issuance of 
a license, grant or other benefit. 

Any Interested person may submit 
written data, views or arguments to the 
Assistant Secretary for Administration 
(Attn: Information Management Divi¬ 
sion. Room 5026). U S Department of 
Commerce, 14th it E Streets. NW.. 
Washington, DC. 20230. any time on or 
before February 11. 1977. The comments 
received will be available, as received, 
for public Inspection at the above ad¬ 
dress between the hours of 9:00 am 
and 4:00 p.ra. Monday through Friday 
f except holidays ). 

For the benefit of the public, attached 
hereto are the complete texts of the 
three systems of records, including the 
proposed new routine use in each 
instance. 

Effective date: the proposed new rou¬ 
tine use will be effective February 11. 
1977. unless the Department notices 
otherwise. 

Dated: December29.1976. 

Joseph E. Kasputys, 

Assistant 

Secretary for Administration 
COMMERCE/DEl*T^-12 
Sfitcm name: 

Investigative Records-Contract and 
Grant Frauds and Employee Criminal 
Misconduct COMMERCE/DEPT-12. 

SyMcm location} 

a. For records of EDA: Investigation 
and Inspection Staff, EDA. VB Depart¬ 
ment of Commerce. 14th and Constitu¬ 
tion Avenue. N.W„ Washington. D.C. 
20230. 

b. For all other records: Departmen¬ 
tal Office of Investigations ar.d Security. 
OS. Main Commerce Building. Washing¬ 
ton. D.C. 20230. 


NOTICES 

Categoric* of Individual* covered by the 
•yatem: 

Past and present employees, when 
under or having been under investiga¬ 
tion for suspected violation of criminal 
laws; employees and principal officers of 
contractors used by the Department; 
and principal officers and employees of 
organizations. Arms, or institutions 
which are recipients or beneficiaries of 
grants, loans, or loan guarantee pro¬ 
grams of the Department* 

Categoric* of record* in the system: 

Name; address; date and place of 
birth; citizenship; physical character¬ 
istics; employment and military service 
history; credit references and credit 
records; education; medical history; ar¬ 
rest records; Federal employee’s rel¬ 
atives: dates and purpose of visits to 
foreign countries; passport numbers: 
names of sponses, relatives, references, 
and personal associates; activities; and 
conflict of interest, security, and suit¬ 
ability for employment. 

Authority for maintenance of the tyvtemt 

Executive Orders 10450 and 11652: 
Title 18 UB.C. including sections 201. 
209. 287. 508. 602. 64i, 643. 653. 654. 1001. 
1719. 1913. 2071. ft^d 2073; 5 US.C. 301; 
15 US.C 1512; 28 U.S.C. 533-535; and 
44 U.S.C. 3101. 

Routine ti*e of record* maintained in the 
*y*tem. Including categories of user* 
and the purpose of such u*rt: 

Information concerning (1) past and 
present employees, when under or having 
been under investigation for suspected 
violation of criminal laws; *2> employees 
and principal officers of contractors used 
bv the Department; and <3> principal 
officers and employees of organizations, 
firms, or institutions which are recipients 
or beneficiaries of grants, loans, guar¬ 
antee. or other assistance programs of 
the Department—may be disclosed to a 
private organization or Individual as 
necessary to obtain information in con¬ 
nection with a decision concerning the 
assignment hiring, or retention of an 
individual, the issuance of a security 
clearance, the letting of a contract, or 
the Issuance of a license, grant or other 
benefit. See routine use paragraphs In 
Prefatory Statement. 

Polieir* and practice* for storing retriev¬ 
ing, arce**ing, retaining, and dis¬ 
posing of record* in the *y*trmi 

Storage: 

Paper records in file folders. 

Retries ability i 

For records at location a: Indices are 
alphabetical, record folders are flled 
alphabetically by principal subject; 

For records at location b: Indices are 
alphabetical, record folders are filed by 
number 

Safeguard* i 

Locked cabinets in secured rooms or 
in guarded building, and used only by au¬ 
thorized screened personnel 


Retention and disposal: 

When cases arc closed records are dis¬ 
posed of in accordance with the unit's 
Records Control Schedule. 

Sy*fem manager (a) and addre**: 

For records at location a.. Director 
Investigation and Inspection Staff. EDA. 
US. Department of Commerce. Wash¬ 
ington, D.C. 20230. 

For records at location b.. Director 
Office of Investigations and Security, OS. 
Main Commerce Building, Washington. 
D.C. 20230. 

Notification procedure: 

Information may be obtained from 
Director. Office of Organization and 
Management Systems. UB. Department 
of Commerce. Washington, D.C. 20230. 
Requester should provide name and as¬ 
sociation with the Department, pursuant 
to the inquiry provisions of the Depart¬ 
ment’s rules which appear In 15 CFR 
Part 4b. 

Record acre** procedure*: 

Requests from Individuals should be 
addressed to: same address as stated in 
the notification section above. 

Contesting record procedure*: 

The Department’s rules for access, for 
contesting contents, and appealing initial 
determinations by the individual con¬ 
cerned appear in 15 CFR Part 4b. Use 
above address. 

Record *ourre categoric*: 

Subject Individuals; CSC. FBI and 
other Federal, state, and local agencies 
individuals and organizations that have 
pertinent knowled«e about the subject 
and. those, authorized by the individual 
to furnish information. 

SyMcm* exempted from certain provi¬ 
sion* of the art i 

Pursuant to 5 U.S.C. 552a'J><2>. all 
Information about an individual in the 
record which meets the criteria stated In 
5 U.8.C. 552a(j) (2) are exempted from 
the notice, access, and contest require¬ 
ment* of the agency regulations and from 
all parts of 5 U.S.C. 552a except subsec¬ 
tions rb), (c) (1) and (2). (e)(4) (A) 
through <F>. (e> (6). (7>. (9. (10). and 
(11), and (1) and pursuant to 5 UB.C. 
552a<k> (1). (2) and (5). on condition 
that the 5 U8.C. 552a<J> <2) exemption 
Is held to be Invalid, all Information and 
material In the record which meets the 
criteria of these three subsections are 
exempted from the notice, access, and 
contest requirements under <5 XJBC 
552a <cW3>. <d>. <e> (1). (4) (Q>. <H>. 
and <I> .and (f) of the agency regulations 
The exemption of this information and 
material is necessary in order to accom¬ 
plish this law enforcement function of 
the agency, to prevent disclosure of clas¬ 
sified information as required by Execu¬ 
tive Order 11652, to assure the protection 
of the President, to prevent subjects of 
investigation from frustrating the Inves¬ 
tigatory process, to prevent the disclos¬ 
ure of investigative techniques, to fulfill 
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commitments made to protect the con¬ 
fidentiality of sources, to maintain ac¬ 
cess to sources of information, and to 
avoid endangering these sources and 
law enforcement personnel. 

COMMERCE/DEPT.-13 
Sy itmi tuimr: 

Investigative RecorcLs-Pcrsons Within 
the Investigative Jurisdiction of the De- 
par t m en t—COMMERCE / DEPT.-l 3. 

System location: 

Departmental Office of Investigations 
and Security, OS. Main Commerce Bldg., 
Washington. D.C. 20230. 

< lalrgorir* of inditidtiaL ro»cr< il b* (lie 
ftyfttrni: 

Nominees, members, and former mem¬ 
bers of public advisory committees, trade 
missions, and export councils; employ¬ 
ees, former employees, and prospective 
employees; research associates; and 
guest workers. Employees of contractors 
used, or which may be used, by the De¬ 
partment on national security classified 
projects. Principal officers of some con¬ 
tractors used, or which may be used by 
the Department. Principal officers and 
some employees of organizations, firms 
or institutions which arc recipients or 
beneficiaries or prospective recipients or 
beneficiaries, of grants, loans, or loan 
marantee programs of the Department. 

Eiitcgorim of record* in tlir system: 

Name; address: date and place of 
birth; citizenship; physical characteris¬ 
tics; employment and military service 
history; credit references and credit rec¬ 
ords; education: medical history; arrest 
records; Federal employee relatives; 
dates and purpose of visits to foreign 
cuuntries: passport numbers; names of 
pouses. relatives, references, and per¬ 
sonal associates: activities: and conflict 
of interest, security, and suitability 
materials. 

Nuilioritv for maintenance of lltc *y ••tent: 

Executive Orders 10450. 11478. 11852; 
5 U S.C. 301 and 7531-32; 15 U.8.C. 1512; 
28 U.8.C. 533-535; 44 UB.C. 3101: and 
Equal Employment Act of 1972. 

Routine uac* 4i f record* maintained in I lie 
*y*lcnt, including categoric* of u-crw 
and the purpo**** of nuch ui»r»: 

Information concerning nominees, 
members, and former members of pub¬ 
lic advisory committees may be dis¬ 
closed: <1) to OMB in connection with 
its committee management responsibil¬ 
ities; <2> to other Federal agencies which 
have Joint responsibility for advisory 
committees or which receive or utilize 
advice of the committees: and (3) to a 
Federal, state or local agency, private 
organization or Individual as necessary 
to obtain information In connection with 
a decision concerning appointment or re¬ 
appointment of an individual to commit¬ 
tee membership. 

Information concerning (1) nominees, 
members, and former members of 
trade missions and export councils; (2) 
current employees, former employees. 


and prospective employees; (3) research 
associates; <4) guest workers; (5) em¬ 
ployees of contractors used, or which 
may be used. by the Department on na¬ 
tional security classified projects; (6) 
principal officers of some contractors 
used, or which may Be used, by the De¬ 
partment: and (7) principal officers and 
some employees of organizations, firms, 
or Institutions which are recipients or 
beneficiaries, or prospective recipients 
or beneficiaries, of grants, loans, guar¬ 
antee, or other assistance programs of 
the Department;—may be disclosed to a 
private organization or individual as 
necessary’ to obtain information in con¬ 
nection with a decision concerning the 
assignment, hiring, or retention of an 
individual, the issuance of a security 
clearance, the letting of a contract, or 
the issuance of a license, grant or other 
benefit. 8ee routine use paragraphs In 
Prefatory Statement. 

am) practice* for storing, rrtrlcv- 
mg, nrrc**ing, retaining, utiil dt»po«. 
iug of record* In tin* sv-teni: 

Storage: 

Paper records in file folders. 

Krtrir validity j 

Filed alphabetically by name. 
Suf«*^uard*: 

Locked cabinets in secure rooms In 
guarded buildings, and used only by au¬ 
thorized screened personnel. 

Retention and dUpotalt 

When cases are closed, records are 
disposed of in accordance with the unit's 
Records Control Schedule. . 

Sy»tcm nianagrr(«) and addre**: 

Director, Office of Investigation and 
Security. 08. Main Commerce Building. 
Washington. D.C. 20230. 

Notifi«*4ilion prtH* 4 * 4 lure: 

Information may be obtained from: 
Director. Office of Organization and 
Management Systems. UB. Department 
of Commerce, Washington, D.C. 20230. 
Requester should provide name and as¬ 
sociation with the Department, pursuant 
to the inquiry provisions of the Depart¬ 
ment's rules which appear in 15 CFR 
Part 4b. 

Rrrortl ucce%% proi:rdurr*: 

Requests from Individuals should be 
addressed to: same address os stated in 
the notification section above. 

CVmlrftting rrrord procedure*l 

The Department’s rules for access for 
contesting contents, and appealing ini¬ 
tial determinations by the individual 
concerned appear In 15 CFR Part 4b. Use 
above address. 

Ri*rord *ourr«* rategorir*: 

Subject individuals; CSC. FBI and 
other Federal, state, and local agencies; 
individuals and organizations that have 
pertinent knowledge about the subject; 
and. those authorized by the individual 
to furnish information. 


2323 

SvnlctiMi corrupted from certain prm i»iom 
of the act: 

Pursuant to 5 U8.C. 552a <k<I>, (k) 
(2) and <k) (5), all information and ma¬ 
terial in the record which meets the cri¬ 
teria of these subsections are exempted 
from the notice, access, and contest re¬ 
quirements under 5 UB.C. 552a <c)<3>, 
(d>, (e)(1). (e)(4) (G>, <H), and (I), 
and (f) of the agency regulations be¬ 
cause of the necessity to exempt tills in¬ 
formation and material in order to ac¬ 
complish this law enforcement function 
of the agency, to prevent disclosure of 
classified information as required by Ex¬ 
ecutive Order 11652, to assure the pro¬ 
tection of the President, to prevent sub¬ 
jects of investigation from frustrating 
the investigatory process, to prevent the 
disclosure of investigntlve techniques, to 
fulfill commitments made to protect the 
confidentiality of Information, and to 
avoid endangering these sources and law 
enforcement personnel. 

COM Iff EROS / DK PT— 10 

Syolem name: 

Employee Personnel Files Not Covered 
By U.6. Civil Service Commission COM¬ 
MERCE/DEPT-18. 

System titration: 

a. For employees of Departmental Of¬ 
fices, Offices of Federal Cochalrmen. 
RAPCs. ARC. NFPCA, BEA, EDA, OMBE, 
USTS, OTEL, and NTIS: Processing and 
Servicing Branch. Departmental Office 
of Personnel. Room 5014, U8. Depart¬ 
ment of Commerce, Washington, D.C. 
20230; 

b. For employees of CENSUS: Office of 
Personnel, Bureau of Census, Federal 
Building 3. Room 3260. Washington, D.C. 
20233; 

c. For employees of DIBA: Office of 
Personnel, Domestic and International 
Business Administration. Room 3512, 
U.8. Department of Commerce. Wash¬ 
ington. D.C. 20230; 

d. For employees of MARAD: Division 
of Career Management. MARAD Office 
of Personnel. Room 1099-C, U.S. Depart¬ 
ment of Commerce, Washington, D.C. 
20230: 

e. For employees of NBS: Office of 
Personnel, National Bureau of Stand¬ 
ards. Administration Building. Room 
A123, Gaithersburg. Maryland 20760; 
and National Academy of Sciences. 2100 
Pennsylvania Avenue, N.W.. Room JH- 
606. Washington, D.C. 20037; 

f. For employees of NOAA: Personnel 
Division, National Oceanic and Atmo¬ 
spheric Administration, Rockville, Mary¬ 
land 20852; and 

g. For employees of PAT-TM: Office 
of Personnel. UJS. Patent and Trade¬ 
mark Office, U.8. Department of Com¬ 
merce, Room 9C06, Crystal Plaza, 2, Ar¬ 
lington, Virginia 22202. 

Categoric* of individual* rotcrcd lit tlir 
•yntctti t 

Current and former employees. 
Categoric* of record* in llic *y»lrm: 

All personnel records In the Depart¬ 
ment which are subject to the Privacy 
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Act but arc not covered In the notice* of 
systems of records published by the U S. 
Civil Service Commission. The records 
of this system may include, but arc not 
limited to: Employee Development; In¬ 
centive Awards; International Women's 
Year; Medical; Career Management Pro¬ 
gram; 8hlp Personnel; Employee Over¬ 
seas Assignment, and Relations: Minor¬ 
ity Group Statistics; Personnel Uniform 
ADP System; Experts and Consultants 
Quarterly Review; Re-Employment Pri¬ 
ority; Repromotlon Priority: Merit Pro¬ 
motion Programs; Withln-Grade Deni¬ 
als (Reconsideration Flic); and. Em¬ 
ployee Information System. 

Authority for maintenance of the system: 

5 U.S.C. 301; 44 USC. 3101; and Fed¬ 
eral Personnel Manual and related di¬ 
rectives of the U-S. Civil Serrice Com¬ 
mission. 

Routine uses of record* maintained in 
the ayntem, in*Judin* categoric* of 
u«cr* and the purposes of such u*ca: 

Information concerning current or 
former employees may be disclosed to a 
private organization or individual as nec¬ 
essary to obtain Information In connec¬ 
tion with a decision concerning the 
assignment, hiring, or retention of an 
Individual, the Issuance of a security 
clearance, the letting of a contract, or 
the Issuance of a license, grant or other 
benefit. See routine uses paragraphs in 
the Prefatory Statement and routine uses 
paragraphs of U S. Civil Service Commis¬ 
sion notices of systems of records. 

Policic* am! practice* for utoring, retriev¬ 
ing, accessing, retaining, and di»po«- 
ing of record* in the syrtrm: 

Storage: 

Manual and machine readable. 
Rrtricvabllity: 

Piled by name and/or social security 
number. 

Safeguard*: 

Records are located in loclcnble metal 
file cabinets or in metal flic cabinets in 
secured rooms or secured premises with 
access limited to those whose official du¬ 
ties require access. 

Retention ami di*po*al: 

Retained according to Unit's Records 
Control Schedule. 

Syilrm manager(») and addre*»: 

For records at location a.: Chief. Proc¬ 
essing and Servicing Branch. Office of 
Personnel, Room 6014. UA Department 
of Commerce, Washington. D.C. 30230; 

For records at location b.: Chief of 
Personnel, Bureau of tho Census, Federal 
Building 3. Room 3260, Washington, D.C. 
20233; 

For records at location c.: Director of 
Personnel, Domestic and International 
Business Administration. U.S. Deport¬ 
ment of Commerce, Room 3512, Wash¬ 
ington, D.C. 20230; 

For records at location d.: Chief, Divi¬ 
sion of Career Management, Office of 
MARAD Personnel, Room 1099-C. U.8. 
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Deportment of Commerce, Washington, 
D.C. 20230; 

For records at location e.: Chief of 
Personnel. National Bureau of Stand¬ 
ards, Administration Building. Room 
A123, Gaithersburg. Maryland 20760; 

For records at location f.: Chief. Per¬ 
sonnel Division. National Oceanic and 
Atmospheric Administration, NBOC2. 
Rockville. Maryland 20852; and 

For records at location g.: Personnel 
Officer. U.S. Patent and Trademark Of¬ 
fice. UA Department of Commerce. 
Room 9C06, Crystal Plaza 2, Arlington. 
Virginia 22202. 

Nolifir.It ion proerdure: 

For BEA records at location a., infor¬ 
mation may be obtained from: Special 
Assistant to the Director, BEA. Tower 
Building, 1401 K Street. N.W.. Washing¬ 
ton, D.C. 20005; 

For EDA records at location a., infor¬ 
mation may be obtained from; Director. 
Office of Public Affairs. EDA. U.8. De¬ 
partment of Commerce, Washington, 
D C 20230; 

For NFPCA records at location a.. In¬ 
formation may be obtained from; Ad¬ 
ministrative Officer, NFPCA. 2400 M 
Street. N.W., Washington. D.C. 20230; 

For OEP records at location a.. Infor¬ 
mation may be obtained from: Deputy 
Director. OEP. U.8. Department of Com¬ 
merce. Washington. D.C. 20230: 

For OMBE records at location a.. In¬ 
formation may be obtained from: Assist¬ 
ant Director, Field Operations and Ad¬ 
ministration. OMBE. U.S. Department 
of Commerce. Washington. D.C. 20230; 

For OTEL records at location a,, in¬ 
formation may be obtai ned from: Ad¬ 
ministrative Officer, OTEL, 1325 O 
Street. N W., Washington, D.C. 20231; 

For UST8 records at location a.. Infor¬ 
mation may be obtained from: Executive 
Director. U8T8. US. Department of 
Commerce. Washington. D.C. 20230; and 

For NTIS records at location a.. Infor¬ 
mation may be obtained from: Deputy 
Director. NTIS. U.S. Department of Com¬ 
merce, Washington. D.C. 20230: 

For all other records at location a.. In¬ 
formation may be obtained from: Direc¬ 
tor. Offico of Organization and Manage¬ 
ment Systems. U.8. Department of Com¬ 
merce, Washington. D.C. 20230. 

For records at location b., informa¬ 
tion may be obtained from: Associate 
Director for Administration, Bureau of 
the Census, Federal Building 3, Wash¬ 
ington. D.C. 20233; 

For records at location c.. information 
may be obtained from: Director, Office 
of Management and Systems, Domestic 
and International Business Administra¬ 
tion. Washington, D.C. 20230; 

For records at location d.. Information 
may be obtained from: Secretary. Mari¬ 
time Administration, Washington. D.C. 
20230; 

For records at location e.. information 
may be obtained from: Associate Di¬ 
rector for Administration. National Bu¬ 
reau of Standards, Gaithersburg. Mary¬ 
land (P.O. Washington, D.C. 20234); 

For records at location f„ information 
may be obtained from: Assistant Ad¬ 


ministrator for Administration, Na¬ 
tional Oceanic and Atmospheric Admin¬ 
istration. 6010 Executive Boulevard. 
Rockville. Maryland 20852; and 

For records at location g., information 
may be obtained from; Assistant Com¬ 
missioner for Administration. U.S. Pat¬ 
ent and Trademark Office, Washington, 
D.C. 20231. 

Requester should provide name, social 
security number, and time or organiza¬ 
tion unit of employment pursuant to 
the inquiry provisions of the Depart¬ 
ment’s rules which appear in 16 CFR 
Part 4b. 

Record *cfrw procedure*: 

Requests from Individuals should be 
addressed to: Some address as stated in 
the notification section above. 

Contesting record procedure*; 

•The Department’s rules for access, for 
contesting contents, and appealing ini¬ 
tial determinations by the Individual 
concerned appear in 15 CFR Part 4b. 
Use above address. 

Record *ource categoric*: 

Subject individual and those author¬ 
ized by the Individual to furnish Infor¬ 
mation: others involved In reference* of 
the individual; physlcans; employee- 
supervisor; and. sources in the U.S. Civil 
Service Commission notices. 

(TO Doc.77-651 Filed 1-11-77:8:45 am| 


DEPARTMENT OF DEFENSE 

Office of the Secretary of Defense 

DEFENSE SCIENCE BOARD TASK FORCE 
ON NET TECHNICAL ASSESSMENT 

Change of Meeting Dates 

The meeting of the Defense Science 
Board Task Force on Net Technical As¬ 
sessment scheduled for January 18-19. 
1977 at the Pentagon. Washington. D.C., 
as published In the Federal Register (41 
FR 55570, December 21. 1976—FR Doc 
76-37384), has been postponed until 
February 3-4. 1977. In all other respect* 
the original notice cited above remains 
the same. 

Maurice W. Roche. 
Director , Correspondence and 
Directives OASD ( Comptrol¬ 
ler ). 

January 6, 1977. 

(FB Doc.77-1036 Filed 1-11-77;8:45 *m| 


ENERGY RESEARCH AND 
DEVELOPMENT ADMINISTRATION 

PROCUREMENT POLICY ADVISORY 
COMMITTEE 

Meeting 

January 7.1977. 

In accordance with provisions of Pub¬ 
lic Law 92-463 (Federal Advisory Com¬ 
mittee Act) the Procurement Policy 
Advisory Committee . will meet from 
9:00 ajn. to 3:00 pjn. on Thursday. Jan¬ 
uary 27. 1977, in Room 2010 (second 
floor), New Executive Office Building. 
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726 Jackson Place. NW, Washington, 
DC. The meeting will be open to the 
public. 

The purpose of tbe meeting is to select 
a chairman, to discuss in greater detail 
the purpose and operation of the com¬ 
mittee and to discuss selected substan¬ 
tive procurement issues suggested by 
committee members. The agenda of the 
meeting is as follows: 


0:00-6:16_ 

0:16-0:46. 

0:46-10:00_1 

10:00 10:30 ... 


10:30 10:4$_ 

10:45-11:16_ 


11:16-11:30 .. 


11:30-12:30- 

12:30-1:00. 


1:00*1:30. 


1:30-1:46 


1:45 2:00. 


2:00-3:00. 


Selection of chairman. 

Discussion of commute* 
purp«?*. 

Discussion of committee 
operations. 

KRDA cost participation 
policy. Discussion will 
focus principally on the 
nature and form of con¬ 
tractors' contribution to 
costs of contract per¬ 
formance. 

Break. 

ERDA unsolicited proposal 
regulation. Impact of 
ERDA Temporary Reg¬ 
ulation No. 21. dated 
July 15. 1976. wiU be 
examined. 

Impact of organizational 
conflicts of Interest 
clauses. Discussion will 
focus principally on 
risks of discouraging 
competent companies 
from proposing on 
KRDA procurements. 

Lunch. 

Effect of standard report¬ 
ing requirements. To be 
discussed from view¬ 
point of Imposition of 
inappropriate reporting 
requirements for the 
tasks to be performed: 
also the need to reduce 
volume of reports. 

Impact of KRDA contract 
funding practices To be 
discussed from viewpoint 
of effects of delayed 
funding on contractors* 
cost and capital expo¬ 
sure. 

Institution-to-institution 
concept. Basic contrac¬ 
tual arrangement be¬ 
tween ERDA and an In¬ 
stitution of Independent 
entitles will be exam¬ 
ined. 

Use of basic agreements; 
Advantages and disad¬ 
vantages of basic agree¬ 
ments with contractors 
receiving multiple KRDA 
project support will be 
examined. 

Reserved for overflow or 
Introduction of other 
issues. 


Practical considerations may dictate 
unannounced alterations in the agenda 
or schedule. 

Mr. Michael J. Tashjian, Director of 
Procurement, will chair the meeting. 
The chairman Is empowered to conduct 
the meeting In a maimer that in his 
Judgment will facilitate the orderly con¬ 
duct of business. 

With respect to public participation in 
agenda items, scheduled above, the fol¬ 
lowing requirements shall apply: 


<a) Persons wishing to submit written 
statements on agenda items may do so 
by mailing 12 copies thereof post-marked 
no later than January 20. 1977, to the 
Director of Procurement. Room C-167, 
Ui3. Energy Research and Development 
Administration. Washington, DC, 20546. 
Comments shall be directly relevant to 
the above agenda items. Minutes of the 
meeting will be kept open for 30 days for 
the receipt of written statements for the 
record. 

<b) Information as to whether the 
meeting has been rescheduled or relo¬ 
cated can be obtained by a prepaid tele¬ 
phone call on Jiinuai^’ 21, 1977, to Mr. 
Harry M. Tayloe. Division of Procure¬ 
ment, on <301» 353-5526 between 8:30 
a.m. and 5:00 p.m. e.s. t. 

(c) Questions at the meeting may be 
propounded only by members of the 
committee and ERDA officials assigned 
to participate with the committee in Its 
deliberations. 

<d) Seating will be made available to 
the public on a first-come, first-served 

basis. 

<e> The use of still movie, and televi¬ 
sion cameras, the physical installation 
and presence of which will not inter¬ 
fere with the course of the meeting, will 
be permitted both before and after the 
meeting and during any recess. The use 
of such equipment will not. however, be 
allowed while the meeting Is in session. 

(f) Copies of minutes will be made 
available for copying, following their 
certification by the chairman, in ac¬ 
cordance with the Federal Advisory 
Committee Act, at the Energy Research 
and Development Administration’s Pub¬ 
lic Document Room. 20 Massachusetts 
Avenue. NW., Washington. DC, 20545, 
upon payment of all charges required by 
law. 

Harry L. Peebles. 

Deputy Advisory Committee 

Management Officer. 

|PR Doc.77-1113 FUe<l 1-11-77:8:46 am) 


ENVIRONMENTAL PROTECTION 
AGENCY 

J FRl. 054 8) 

IDENTIFICATION OF PRODUCTS AS 
MAJOR SOURCES OF NOISE 

Power Lawn Mowers, Report 

The Noise Control Act of 1972 (PX. 
92-574. 86 8tnt. 1234 > established, by 
statutory mandate, a national policy "to 
promote an environment for all Ameri¬ 
cans free from noise that jeopardizes 
their health or welfare." The Act pro¬ 
vides for a division of |x>wer between the 
Federal, State and local governments in 
which .the primary Federal responsibility 
is for noise source emission control of 
products entering interstate commerce. 
The States and other political subdivi¬ 
sions retain authority to establish and 
enforce controls on environmental noise 
through licensing, regulation, or restric¬ 
tion of the use, operation, or movement 
jof noise sources and on the level of noise 
permitted in their environments. As 
specified in the Notoe Control Act of 1972. 


the first step toward promulgation of 
noise standards for new products is iden¬ 
tification of those products that are 
major sources of noise. Section 5<b> of 
the Act provides as follows: 

“The Administrator shall, after con¬ 
sultation with appropriate Federal agen¬ 
cies. compile and publish a report or 
series of reports (1> identifying products 
cor classes of products' which in his 
judgment arc major sources of noise, and 
<2> giving Information on techniques for 
control of noise from such products. In¬ 
cluding available data on the technology, 
costs, and alternate methods of noise 
control.’* Section 6(a) d) (C) sets out 
four categories of products, that, once 
identified as major sources of noUe, re¬ 
quire the proposal of Federal regulations 
if such regulations are feasible: 

1. Construction equipment. 

2. Transportation equipment < includ¬ 
ing recreational vehicles and related 
equipment). 

3. Any motor or engine (including any 
equipment of which an engine or a motor 
is an integral part). 

4. Electrical or electronic equipment. 

On June 21. 1974 (39 FR 22297), the 

Administrator published the first report 
under section 5(b) identifying two prod¬ 
ucts as major sources of noise: medium 
and heavy trucks and portable air com¬ 
pressors. That report also listed a num¬ 
ber of other candidates for possible 
future identification. 

In the second report under section 
5<b), published on May 28. 1975 (40 FR 
23069), the Administrator identified the 
following six products as major sources 
of noise: motorcycles, buses, wheel and 
track loaders and wheel and track dozers 
(earth moving equipment), truck trans¬ 
port refrigeration units, and truck- 
mounted solid waste compactors (special 
auxiliary equipment on trucks). Also 
luted In that report were a number of 
candidates for possible future identifi¬ 
cation as major sources of noise. These 
were arrayed in the following categories: 
surface transportation; air transporta¬ 
tion (not candidates for section 6 regu¬ 
lation): construction/industrial equip¬ 
ment; recreational vehicles: lawn care 
equipment; and household appliances. 

Arr roach Used To Assess Envicon- 

mental Impact 

To accomplish the broad intent of the 
Noise Control Act of 1972, the EPA has 
developed an overall framework for as¬ 
sessing the environmental impact of all 
the sources of environmental noise. The 
first step of this development was the 
Title IV report ("Report to the President 
and Congress on Noise." February 1972). 
which provided an initial data base on 
noise reduction technology appropriate 
to various product types, environmental 
noise levels, and criteria related to pub¬ 
lic heal til and welfare. The second step 
was the publication of the "Criteria 
Document" ("Public Health and Welfare 
Criteria for Noise." EPA. July 27. !073> 
as required by section 5(a)(1) of the 
Noise Control Act of 1972. The third step 
was the publication of the "Levels Docu- 
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mcnt” i “Information on Levels of En¬ 
vironmental Noise Requisite to Protect 
Public Health and Welfare with an Ade¬ 
quate Margin of Safety/ 4 EPA. March 
1974) as required by section 5(a) (2), 

Thet levels identified in the "Levels 
Document" are based on the risks to pub¬ 
lic health and welfare from noise pollu¬ 
tion without regard for cost or technical 
feasibility. To Identify the levels, EPA 
selected two cumulative energy measures 
for quantifying noise exposures that can 
be related to human responses, 

L Leg. the A-welghted equivalent 
sound level (the source level in dBA con¬ 
veying the same sound enerrty as the 
actual time-varying sound during a given 
period) was selected as a descriptor of 
noise relative to long-term hazard to 
hearing. 

2. Ldn, the day-night average sound 
level (the 24 hour Leg with a 10 dBA 
penalty applied to the period from 10 
p.m. to 7 a m.) was selected as a descrip¬ 
tor of noise relative to Interference with 
human activities, e g., speech communi¬ 
cation, sleep, and other factors that may 
lead to annoyance. 

An abbreviated summary of the identi¬ 
fied levels is given In Table 1. 

Tam.* I.—LrWt i***rttt w o/Affllrt tni 


Human rmrpoDM Ldn 


Hearing lo® (% ——.—.. 

Ifrartuff Um <24 b). 

Ont<V*tr lnu»rfer<»ru:* uvd anrtoranc*. 

Indoor interference and annoyanca. 


75 

TO .. 


8A 
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Identification of Major Noise Sources 

In determining whether a product (or 
a class of products) is a major noise 
source for regulation under 8ection 6 of 
the Act. the Administrator considers pri¬ 
marily the following factors: 

(1) the intensity, character and/or 
duration of the noise emitted by the 
product (or class of product) and the 
number of people Impacted by the noise. 

(2) whether that product, alone or in 
combination with other products, causes 
noise exposure in defined areas under 
various conditions, which exceed the 
levels requisite to protect the public 
health and welfare with an adequate 
margin of safety; 

(3) whether the spectral content or 
temporal characteristics, or both, of the 
noise make it irritating or instrusive. 
even though the noise level may not 
otherwise be excessive; 

(4) whether the noise emitted by the 
product causes Intermittent single event 
exposure leading to annoyance or activity 
interference. 

The EPA hereby Identifies power lawn 
mowers as major sources of noise in ac¬ 
cordance with section 5(b) of the Noise 
Control Act of 1972. A future report, as 
prescribed in section 5(b) (2) of the Act. 
wlU provide information on techniques 
for control of noise, available data on 
technology, associated costs, and alter¬ 
nate methods of noise control. 

Background 

Power lawn mowers contribute sub¬ 
stantially to outdoor environmental 


noise impacts and particularly to occu¬ 
pants of individual homes, and the per¬ 
sons who operate the lawn mowers. Data 
developed by the Stanford Research In¬ 
stitute i8RI> report entitled "An Eco¬ 
nomic Analysis of the Consumers Union 
Proposed Safety Standard for Lawn 
Mowers*' for the Outdoor Power Equip¬ 
ment Institute. Inc. (OPED indicates 
that there are in excess of 40 million 
power lawn mowers in use in the United 
States. 

Considering only the operators of lawn 
mowers, data on environmental noise im¬ 
pact acquired earlier by EPA indicate 
that such operators are subjected to 
sound levels ranging from 87 to 95 deci¬ 
bels <See EPA Report 550/9-7-74-011). 
It is estimated that the typical operator 
is exposed to these sound levels about 50 
hours per year. In terms of yearly aver¬ 
age 8-hour equivalent sound level (Leq 
(8)1. the estimated noise exposure for 
the typical operator ranges from 71 to 79 
decibels. 

Although earlier EPA data led to an 
estimate of 23 million persons exposed 
as operators to the noise of lawn mowers, 
the more recent SRI/OPEH figure of the 
number of mowers In operation implies 
that 40 million operators are affected. 
This represents a very large environ¬ 
mental noise impact, merely with respect 
to operators. In a typical case two to 
three family members also may be in¬ 
voluntarily exposed as bystanders to out¬ 
door lawn mower noise, at levels from 10 
to 20 decibels lower than those experi¬ 
enced by the operator. 

Furthermore, in a typical usage 
setting, five sets of neighbors within a 
radius of 100 feet also might be exposed 
as uninterested rand therefore, poten¬ 
tially annoyed) bystanders to sound 
levels about 10 decibels belows those ex¬ 
perienced by the operator’s family. 8lnce 
each neighbor at some time wifi be 
affected by the lawn mower noise of five 
other neighbors in this setting, the 
cumulative noise exposure due to neigh¬ 
bors’ lawn mowers will be only about 3 
decibels less than the non-operator's ex¬ 
posure due to one’s own family lawn 
mower. The noise impact, however, may 
be greater for the neighbors, because of 
the annoyance associated with their lack 
of control over that noise exposure. 

In effect then, the environmental noise 
impact due to power lawn mowers can 
be defined in terms of some 40 million 
operators exposed to Leg<8) (relevant to 
risk of hearing damage) ranging from 71 
to 79 decibels, and over 80 million non- 
operators exposed to Leg(24) (relevant 
to activity interference and annoyance) 
ranging from 48 to 65 decibels. In view of 
the large number of persons potentially 
affected by 6uch levels of environmental 
noise exposure. It Is clear that power 
lawn mowers are a major source of noise. 

The fact that identified levels are ex¬ 
ceeded, in terms of criteria for hearing 
loss, activity interference and annoy¬ 
ance, indicates the occurrence of rather 
intense and objectionable short-term or 
single event exposures for Intermittent 
noise sources. This intermittently occur¬ 
ring noise of the lawn mower experienced 


by neighbors or bystandards is widely 
recognized as Intense enough in many 
situations to disturb rest and relaxation 
interfere with speech communications 
and social Interaction, disrupt sleep in 
the early morning hours, and generally 
degrade the quality of residential life. 
Furthermore, the lawn mower may be 
perceived as more disrupting and dis¬ 
turbing than might be inferred from the 
noise expsoure levels, since it is most 
typically used in residential areas with 
low background noise levels and at times 
when the residents may be trying to relax 
(typically weekends and evenings). The 
public perception of lawn mower noise tis 
a significant health or environmental 
problem is reflected by the many munic¬ 
ipal ordinances and State laws attempt¬ 
ing to lessen emissions or exposure to 
lawn mower noise. 

Future Actions 

In the development of regulations for 
power lawn mowers, possible noise label¬ 
ing requirements pursuant to section 8 
of the Act will be examined as well as 
noise control standards. 

EPA will be selecting other products 
for future identification from among the 
possible candidates (listed In the earlier 
reports) and others which may come {o 
light. The order in which they are identi¬ 
fied will depend upon the various consid¬ 
erations discussed previously, of which 
environmental noise impact is a major, 
but not exclusive, consideration. Auto¬ 
mobiles. snowmobiles, light trucks, tires, 
and pneumatic and hydraulic impact 
tools are currently under study. EPA also 
intends to initiate studies, during 1977. 
of home air conditioners, chain saws, 
earth moving equipment (backhoes, 
shovels and similar devices), and guided 
mass transit equipments. 

This report is Issued under authority 
or the Noise Control Act of 1972, section 
5(b)(1). 86 Stat. 1236. 42 U.S.C. 4904 
(b)(1). 

Russell E. Train. 

Administrator. 

December 30. 1976. 

I PR Doc 77-1030 Filed l-ll-77;8:45 am| 
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MASSACHUSETTS DEPARTMENT OF 
PU8LIC HEALTH 

Crisis Exemption To Use DOT To Control 
Rabid Bats 

Pursuant to the provisions of section 
18 of the Federal Insectici de, Fu ngicide, 
and Rodenticide Act <FIFRA>. as 
amended (86 Stat. 973; 89 Stat 751: 7 
U.S.C. 136(a) et seq,). the Environ¬ 
mental Protection Agency (EPA) gives 
notice that the Massachusetts Depart¬ 
ment of Public Health (hereafter refer¬ 
red to as "Massachusetts’') has availed 
itself of a crisis exemption to use 50% 
WDP DDT to control rabid bats dis¬ 
covered In a private residence in Reho- 
beth, Massachusetts. The exemption is 
subject to the provisions of sections 
166.2, 166.8. and 166.9 of 40 CFR Part 
166. These regulations concerning ex¬ 
emption of Federal and State agencies 
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for the use of pesticides under emer¬ 
gency conditions were published in the 
jY oehal Register on December 3, 1973 
• 38 FR 33303). As required. Massachu¬ 
setts has submitted in writing the follow¬ 
ing certified information. 

According to Massachusetts, the pri¬ 
vate residence has had a history of bat 
problems; specifically involved are large 
brown bate. In the late summer of 1976, 
the DDT formulation registered with the 
Center for Disease Control (CDC). U B. 
Department of Health. Education, and 
Welfare, was used as labeled and as 
prescribed in the CDC guidelines in an 
effort to control the bate. This attempt 
failed; the bat colony remained, and a 
downed bat was found positive for rabies 
by laboratory analysis. 

No pesticide registered for this par¬ 
ticular use to eradicate or control the 
bats was readily available. The time ele¬ 
ment was so critical that there was no 
time to request a specific exemption; one 
rabid bat was found by the family's dog. 
and one bat was found resting In an 
infant’s crib. 

On October 22. 1976. DDT was dusted 
into six holes drilled from the outside 
of the house into the area of bat activity; 
DDT was also dusted Into a small over¬ 
head above the resting area through 
which the chimney passes. The latter 
was done in the event the bate had sought 
the warmth of the chimney. Approxi¬ 
mately 1.25 pounds of 50 percent WDP 
DDT was used. The operation was car¬ 
ried out by trained and experienced com¬ 
mercial applicators, with the DDT sup¬ 
plied by the Commonwealth of Massa¬ 
chusetts. The treatment was made under 
the direction of the Massachusetts De¬ 
partment of Environmental Quality En¬ 
gineering. The DDT was blown into voids 
in the structure under such pressures as 
to avoid “blow back” and entry into the 
living spaces. 

Dated: January 3.1977. 

Douglas D. Campt, 
Acting Director, 
Registration Division. 

|PH Doc.77-1020 Piled 1-11-77;8:46 am) 
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TEXAS DEPARTMENT OF HEALTH 
RESOURCES 

Crisis Exemption To Use DDT To Control 
Rabid Bats 

Pursuant to the provisions of section 
18 of the Federal Insecticide. Fungicide, 
and Rodenticide Act (FIFRA), as 
amendd (86 8tat. 973; 89 Stat. 751; 7 
U.S.C. 136(a) et seq.), the Environmen¬ 
tal Protection Agency (EPA> gives notice 
that the Texas Department of Health 
Resources (hereafter referred to as 
"Texas'*) has availed Itself of a crisis 
exemption to use DDT 50% powder to 
control rabid bate discovered in a hous¬ 
ing project in San Antonio. Texas; this 
housing project is on Federal property 
under the control of the Housing Au¬ 
thority of the city of San Antonio. The 
exemption is subject to the provisions of 


$1 166.2. 166.8. and 166.9 of 40 CFR Part 
166. These regulations concerning ex¬ 
emption of Federal and State agencies* 
for the use of pesticides under emer¬ 
gency conditions were published in the 
Federal Register on December 3, 1973 
<38 FR 33303). As required, Texas has 
submitted in writing the following cer¬ 
tified information. 

According to Texas, complaints were 
received in 1973. 1974. and 1975 about bat 
populations roosting in the high-density 
housing area involved. In each instance, 
the bate apparently migrated before any 
concerted efforts to eradicate them could 
be made. However, in 1976. tenants oc¬ 
cupying nine buildings in the housing 
project registered complaints that there 
had been a sharp increase in the number 
of bate sighted, smelled, and heard. 
There were so many bats that some were 
hanging on the outside walls of buildings. 
The manager of the housing project 
alerted the pest control contractor. Bate 
were trapped by the contractor and sub¬ 
mitted for laboratory analysis; one of 
ten bate submitted was positive for ra¬ 
bies. The responsible State agency was 
contacted, an investigation conducted, 
and a determination made that a crisis 
situation existed. 

The manager of the housing project 
recorded complaints received from ten¬ 
ants regarding bats seen at the various 
buildings. This information, coupled with 
techniques of locating the predominant 
passenges used by the bate for entrance 
and exit from the buildings, allowed the 
pest control contractor to evaluate loca¬ 
tions requiring treatment. Ail except one 
of the buildings involved are comprised of 
eight unite; the population of the entire 
housing project is 2.300. of which 1.600 
are children age 18 or under. 

At the various points of entrance to 
the buildings, there were areas which had 
taken on a marked greasy appearance. 
These "rubs” were caused by the bats 
depositing body oils and filth. The odor 
of bate and their droppings was quite 
noticeable from a distance of thirty to 
forty feet from the rubs. The rubs were 
located approximately 16 feet from the 
ground, under the caves, and near the fire 
wall which separates each unit. After lo¬ 
cating the rubs, the contractor’s person¬ 
nel began treating each attic with 50 
percent DDT powder. The attics were too 
small for men to enter; the powder was 
blown into the openings along the caves 
and fire walls with pressure tanks and 
handptxmps. Some bats ware visible in the 
expansion Joints and, during the course 
of treating the buildings, many were seen 
flying from their roosting areas. 

A total of 56 pounds of the 50 percent 
DDT powder was used on August 24.1976. 
Prior to dusting, all families in the build¬ 
ings concerned ware required to evacuate 
for a minimum of four hours. The con¬ 
tractor personnel collected all dead and 
dying bats from the housing premises 
on August 24. On the second and succes¬ 
sive days, the Federal housing employees 
were responsible for the collection. The 
City of San Antonio Animal Control unit 
patrolled outside the Federal property to 


remove sick and dead bate that were able 
to fly beyond the housing area. Follow-up 
inspections revealed a decrease in the 
number of bate, according to Texas. 

The Housing Authority of San Antonio 
plans to take steps to exclude bate from 
the buildings by screening, and closing 
openings with wood and other materials. 
In addition. Texas stated that an ongo¬ 
ing program of remodeling the units will 
effectively prevent the ingress of the bate 
in the future. 

Dated: January 3,1977. 

Douglas D. Campt, 

Acting Director, 
Registration Division. 

|FR Doc.77-1038 Filed 1-11-77;8.45 am] 

FEDERAL COMMUNICATIONS 
COMMISSION 

| Report No. 8381 

COMMON CARRIER SERVICES 
INFORMATION 

Applications Accepted for Filing 

December 27. 1976. 

The applications listed herein have 
been found, upon initial review, to be 
acceptable for filing. The Commission 
reserves the right to return any of these 
applications, if upon further examina¬ 
tion. it is determined they are defective 
and not in conformance with the Com¬ 
mission’s rules and regulations or its 
policies. 

Final action will not be taken on any 
of these applications earlier than 31 days 
following the date of this notice, except 
for radio applications not requiring a 30 
dAy notice period (See section 309(c) of 
the Communications Act), applications 
filed under Part 68. applications filed un¬ 
der Part 63 relative to small projects, or 
as otherwise noted. Unless specified to 
the contrary, comments or petitions may 
be filed concerning radio and section 214 
applications within 30 days of the date 
of this notice and within 20 days for 
Part 68 applications. 

In order for an application filed under 
Part 21 of the Commission^ Rules (Do¬ 
mestic Public Radio Services) to be con¬ 
sidered mutually exclusive with any 
other such application appearing herein, 
it must be substantially complete and 
tendered for filing by whichever date is 
earlier: (a) The close of business one 
business day preceding the day on which 
the Commission takes action on the pre¬ 
viously filed application; or (b) within 
60 days after the date of the public notice 
listing the first prior filed application 
(with which the subsequent application 
is in conflict) as having been accepted for 
filing. In common carrier radio services 
other than those listed under Part 21. the 
cut-off date for filing a mutually exclu¬ 
sive application is the close of business 
one business day preceding the day on 
which the previously filed application is 
designated for hearing. With limited ex¬ 
ceptions. an application which is sub¬ 
sequently amended by a major change 
will be considered as a newly filed appli- 
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cation for purposes of the cut-off rule. 
(See It 1.227(b)(3) and 21.30(b) of the 
Commission's rules.) 

Federal Communications 
Commission, 

Vincent J. Mullins, 

Secretary. 

Attlxcations Acooted rum Pxlxmo 

DOMomc ruauc land xomxji ra di o sane* 

10426-CD-P-77, Chicago Communications 
Service. Inc. (KSD310). CP. to relocate 
facilities operating on 454.160 MHz located 
at Bears Tower. Chicago. Illinois. 

fO420~CD-P- (3) -77, New York Telephone 
Company (KBC932). CP. to relocate facil¬ 
ities and change antenna system operating 
on 464.676, 464 700 and 464.776 MHz to be 
located at 123-33 83rd Avenue, Kcw Gar¬ 
dens, New' York. 

20427-CD-P-77, Bay Springs Telephone Com¬ 
pany, Inc. (KLB605). OF. to reinstate 
expired faculties operating on 153.72 Mils 
located 400* West of Hwy. No. 16. 1 mUe 
North of Jasper Co. courthouse. Bay 
Springs. Mississippi. 

20428-CD-P- (2) -77. Valley Telephone Coop, 
Inc. (KLB568). CP to relocate facilities, 
change antenna system and replace trans¬ 
mitter operating on 152 82 and 152.78 MHz 
located 8 miles east of Lyford. Texas 

20429-CD-P-77, Nashville Mobllphone. Inc. 
(KPL664), CP for additional facilities to 
operate on 162 12 MHz at Loc. No. 3: Shel- 
byvllle Pike. 6.3 miles south of Murfrees¬ 
boro. Tennessee. 

20430-CD-P-77. Tel page, Inc. (KTY767). C.P 
to change frequency from 3522 MHz to 
162.24 MHz located at 1676 Mt Meigs Road. 
Montgomery, Alabama. 

2043l-CD-P-(4)-77. Mobil f one Northwest 
(KLF563), C P for additional faclUUes to 
operate on 72.02 MHz and 72.10 MHr. Re¬ 
peater at Loc. No. 6: 8.3 miles east of 
Spokane. Washington; and for additional 
facilities to operate on 76.82 MHz and 75 84 
MHz. Control at a new Loc. No. 8 : 3707 
north Monroe. Spokane. Washington. 

20432-CD-P-(2) -77, Southern Bell Telephone 
and Telegraph Company (KIY5Z4), C.P. to 
replace transmitter operating on 162.63 
MHr Base located 3 mile* NE of Aahevtltr. 
North Carolina: and replace transmitter 
operating on 16739 MHz. Test located at 
24 O'Henry Avenue. Asheville, North Caro¬ 
lina 

20434-CD-P-77. Tel-IUlDOU. Die. (KUC9T0). 
C.P. to change frequency from 162.24 MHx 
to 168.70 MHz located at Extutlng tower. 3 
miles north of Marlon, mtnom 

204S5-C*D-P~(2) -77. MObllfone of Northeast¬ 
ern Pennsylvania, Inc. (KGI78n, CP. for 
addition facilities to operate on 72.58 MHz. 
Control at Loc. No. 1; Atop Bald Mountain. 
Adjacent to Radio Station WWDL-FM. 
Scranton: and for additional factl\ttm to 
operate on 16224 MHz. Base at a new Loc. 
No. 2: Top of Penobscott Knob. Hanover 
Township. Pennsylvania. 

20436-CD-P-77. Industrial Communications 
Systems. Inc (New), CP. for a new 1-way 
station to operate on 158.70 MHz to be lo¬ 
cated at Santa Ynes Peak, 8.7 miles SE of 
8anta Yner, California. 

20437-OD-P- (2) -77. Ban Juan Radiotele¬ 
phone Corporation (WWA311), C P. to relo¬ 
cate facilities operating on 454.026 and 
464.075 MHr. from Loc No. 4 to Loc. No 3: 
Atop El Yunque Peak. Puerto Rico. 

•0438-CD-P-77. Industrial Electronics and 
Automation Co.. Inc. d ba. Dial-A-Page 
(New), C.P. for a new 1-way station to op¬ 
erate on 168.70 MH* to be located on Chief 
Black Otter Trail West, Billings. Montana. 
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20439-CL*-P-(2)—77, Mobllfbne of Erie. Inc. 
(New), CP. for a new station to operate 
on 464.026 and 464 076 MHz to be located at 
Donation Rd.. near East Rd.. 6.6 miles BE. 
of Erie. Pennsylvania. 

20440-CDP 77, Radio Enterprise* of Ohio. 
Die. (VCU8380). C.P. to change antenna 
system operating on 3622 MHz at Loc. No. 
3: 111 Water Street* Char don. Ohio. 

20441-CD-P-77, United Telephone Company 
of Florida (New). C.P. for a new station to 
operate on 167.25 MHz to be located at 115 
8 Parrott Avenue, Okeechobee. Florida. 

20442-CD-P-77, United Telephone Company 
of Florida (New), CP. for a new station to 
operate on 157.86 MHz to he located at 124 
North Seventh Avenue, Wauchula. Florida 

20443-CD-P-77. United Telephone Company 
of Florida (New), C.P. for a new station to 
operate on 157.77 MHz to be located at 720 
South Access Road. Port Charlotte. Florida. 

20444-CD-P-77, Edward C. Smith d.ba. An¬ 
swer lte Professional Telephone Service 
(KQZ782). CP to relocate facilities op¬ 
erating on 158.70 MHz to 618 E. First Street* 
Sanford. Florida. 

20445-CD-TC-77. Aztec Communications. Inc. 
Consent to Transfer of Control from Aztec 
Communications. Inc.. Transferor to Gen¬ 
eral Communications Service, Inc.. Trans¬ 
feror Stations ■ KTS253, KLFB33. KIP832. 
KTQ510, KTB388. Jacksonville. Florida; 
KTS254. St. Augustine. Florida. 

MAJOR AMENDMENT 

22767-CD-P-(3)-76. Centrex Communica¬ 
tions, Inc. (New), Amend antenna system 
operating on frequencies 454 076 and 464 - 
225 MHz. All other particulars to remain 
the name as reported on PN No. 822 dated 
September 7, 1876. 

rcaKT TO POINT MICROWAVE RADIO SXRVTCZ 

685- CF-P-77, General Telephone Company of 

California (New), 2U West D Street. On¬ 
tario. California. Lat 34*04*00" N.. Long. 
117*38*08" W, C P. for a new station on 
frequencies 10635V MHz toward Chantry 
Fit passive reflector. California on azimuth 
2812* and from passive reflector to Arcadia 
on azimuth 146 8*: 10815V MHz toward 
Lytle Creek. California on azimuth 408* 
and 11075V 10635H MHz toward Bo* 

Springs. California on azimuth 107 8*. 

686- CF-P-77, Same (New), Bo* Springs. 6 6 
miles E. Riverside. California. Lat. 33*58'- 
08** N.. Long. 117*17*13" W . CP. for a new 
station on frequencies 11525V and 11285H 
MHz toward Ontario. California on azimuth 
2880*. 11606H MHz toward Perris. Calif, 
on azimuth 164.7* and 11525V MHz to¬ 
ward Mt. Davis. Calif, on azimuth 102 8*. 

687- CF-P-77. 8ame (New), 120 E 3rd Street, 
Perris, California. Lat. 33*47*02" N . Long 
117*13*36" W. OP. for a new station on 
frequency 1115SH MHz toward Box Springs. 
Calif, on azimuth 344.7*. 

088~CP-P-77, Same (New). Mt. Davis 2 miles 
8W, Beaumont. California. Lat. 83*54*44" 
N.. Long. 116*58*4?" W . C.P. for a new 
station on frequencies 10886V MHz toward 
Box Springs, Calif, on azimuth 283 1* 
10775V MHz toward Whitewater. Calif, on 
azimuth 81.4*, 

688- CTF P-77, Same (KT050), 22 milee NNW 
of Whitewater. California. Lat. 33*57*17" 
N.. communication on frequency 11305V 
MHz toward Mt Davis. Calif, to add fre¬ 
quency 11526V MH* toward Palm Springs, 
Calif, and to correct coordinates of Palm 
Springs receive station. 

680-CF-P-77, Same (KNL67). 285 N Sunrise 
Wav. Palm Springs. California. Lat 33*48*- 
33" N . Long. 116*8i'41" W, CP. to cor¬ 
rect coordinates, to add freqttency 11076V 
MHz toward Whitewater, Calif.; to change 


frequencies 5980 7H and 6108.3H to 10885V 
and 11135V MHz toward Pierson passive re¬ 
flector and from passive reflector to Yucca 
Valley and replace transmitter. 

081-CF-P-77, Same (KXQ74), 67188 Yucca 
Trail. California. Lat. 34*07*15" N . Long 
110*24*67" W., C.P. to change frequence* 
6241.7H and 036O.3H to 11565V and 113467 
MHz toward Pierson and passive reflector 
to Palm Springs. Calif.; replace transmitter 
and antenna. 

686- CF-P-77. South Central Bell Telephone 
Company (KLK84), 630 8outh Buchanan 
Street. Lafayette. Louisiana. Lat. 30*13*32" 
N. Long. 22*or00" W . C.P. to add fre¬ 
quencies 63662V and 6345.6V MHz toward 
New Iberia. Louisiana and replace antenns 
on' frequencies 62262V and 64046V MHz 
toward New Iberia. Louisiana. 

697-CF-P-77, Same (WHB42). 201 Center 
Street, New Iberia. Louisiana. Lat. 30*00*. 
07" N.. Long, 09*49*00" W.. C.P. to sdd 
frequencies 6034 2H and 6083 5H MHz to¬ 
ward Lafayette. Louisiana and replace an¬ 
tenna on frequencies 6974 BH and 6162 AH 
MHz toward Lafayette. Louisiana. 

707- CF-P-77, Same (KLUC9). N O Broadxm 
3961 Erato Street, New Orleans. Louisiana 
Lat. 28*57*14" N.. Long. 80*05*64" W.. CP 
to add frequency 6345.68 MHz toward Par- 
ad la. Louisiana. 

706-CFP-77. 8 a me (KOF92). Paradis, 6 
miles South, Paradis, Louisiana. Lat. 29*- 
48*30" N.. Long. 80*25*17" W . CP. to add 
frequencies 6083 5V MHz toward N O 
Broadmr, La and 60935H MHz toward 
Thibodaux. Louisiana. 

708- CF-P-77. Same (K0021). 204 Back 

Street. Thibodaux. Louisiana. Lat. 29*47*- 
10" N.. Long. 80*49*16'* W.. C.P. to odd fre¬ 
quencies 63455V MHz toward Paradta 
Louisiana and 62565V MHz toward Morgan 
City, Louisiana. 

710-CP-P-77, Same (WAN71), Corner of 9th 
and Willard, Morgan City, Louisiana. Lat 
28*42*14" N. t Long 81*12*03" W., CP. to 
add frequency 6004 5H MHz toward Thibo¬ 
daux, Louisiana. 

T77-CF-P-77, Fay Orlm d.ba. Mississippi 

Valley Microwave (WBA 818). 2 Miles 
North of Virginia. Minnesota. Lat. 

47*34'06" N.. Long 92*34*34" W. Construc¬ 
tion permit to add 613798 MHz toward 
Oheen. Minnesota. 

776-CP-P-77, Fay Orim d.ba. Mississippi 

Valley Microwave (WBA 819). 1 MUe NW 
of Oheen. Minnesota. Lat. 47*68'41" N. 
Long. 82*49*44*’ W. Construction permit to 
add 6301.0V MH* toward Kabetogama 
Minnesota. 

778-CF-P-77, Fay Orlm d.ba. Mississippi 

Valley MlcTOwavo (WBA 820). 3 milt* 
West of UP. 53. Kabetogama. Minne¬ 
sota. Lat. 48*21*18" N.. Long. 83*00*39" W 
Construction permit to add 6137.9H MHz 
toward South International Fails. Minne¬ 
sota. 

687- CF-P-77. Western Tele-Communication- 
Inc. (KFV 60). Orecno. 11.5 Miles 8K of 
Laurel. Montana. Lat. 45*32*21" N.. Long 
108*38*05" W. Construction permit to add 
6167 6V MHz toward Billings (KULR), 
Montana. 

647-CF-P-77. Penn Service Microwave Com¬ 
pany. Inc. (WQQ 37). Wyoming Mtn. 4 
miles 888 of WUkes-Barre. Pennsylvania 
Lat. 41*11*53" N.. Long, 75*49*16" W. Con¬ 
struction permit to replace tranamitter and 
increase output power 6078 6H MHz toward 
Mehoopany and Chestnut Hill, both In 
Pennsylvania 
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4462-CF-MP-78, RCA Global Communica¬ 
tions, Inc.. as Trustee (WBB 380), 6 miles 
NW of Huffman, Texas. This entry appear¬ 
ing in Public Notice of July 19. 1976 If cor¬ 
rected to show 6271.4V MHz toward Hous¬ 
ton, Texas, on azimuth 2113 degrees. All 
other particulars remain the same. 

6 2 0-CF—MP-77, Bast Texas Transmission 
Company (KLH 74). 13 mile NW of Col¬ 
fax. Texas. Lat. 32*31*29** N.. Long. 

96"44'60'* W. This entry appearing in Pub¬ 
lic Notloe of December 13.1876, is corrected 
to show coordinates os above. All other par¬ 
ticulars remain the same. 

|PR Doc.77-1077 Filed 1-11-77:8:45 am) 


FM AND TV TRANSLATOR APPLICATIONS 
READY AND AVAILABLE FOR PROC¬ 
ESSING 

Adopted: December 29. 1976. 

Released: January 5. 1977. 

Notice is hereby given pursuant to 
If 1.572(c) and 1.573(d) of the Commis¬ 
sion's rules, that on February 16, 1977. 
the TV and FM translator applications 
listed below will be considered as ready 
and available for processing. Pursuant to 
f? 1.227(b)(1) and 1.519(b) of the Com¬ 
mission's rules, an application. In order 
to be considered with any application ap¬ 
pearing on the attached list or with any 
other application on file by the close of 
business on February 15. 1977. which in¬ 
volves a conflict necessitating a hearing 
with any application on this list, mast be 
substantially complete and submitted for 
filing at the offices of the Commission in 
Washington. D C., by the close of busi¬ 
ness on February 15. 1977. The attention 
of prospective applicants Is directed to 
the fact that some contemplated pro¬ 
posals may not be eligible for considera¬ 
tion with an application appearing In the 
attached Appendix by reason of conflicts 
between the listed applications and ap¬ 
plications appearing In previous notices 
published pursuant to 8 1.571(c) of the 
Commission’s rules. 

The attention of any party in Interest 
desiring to file pleadings concerning any 
pending TV and FM translator applica¬ 
tion, pursuant to section 309(d)(1) of 
the Communications Act of 1934, as 
amended. Is directed to f 1.580(1) of the 
Commission's rules for provisions govern¬ 
ing the time for filing and other require¬ 
ments relating to such pleadings. 

Federal Communications 
Commission, 

Vincent J. Mullins, 

Secretary . 

UHF TV Translator Applications 

BPTT-8183 (new), Allentown-Bethlebem 
ares. Pennsylvania. NET Communication*. 
Inc. Req: Channel 18, 500-506 MHz. 100 
watts. Primary: WNEP-TV, Scranton- 
Wilkes-Barre, Pa 

BPTT-3142 (new). Poughkeepsie, N.Y., 
Dutchess Community College. Ileq: Chan¬ 
nel 64. 710-716 MHz. 1 watt. Primary: 
WM HT, Schenectady, N.Y. 

BPTT-3143 (new). Valley VUlage of Winter - 
green, Va., Wlntergreen, a Virginia limited 
partnership. Req: Channel 66. 716-722 MHz, 
10 watts. Primary: WTVR. Richmond, Va. 


BPTT-3144 (new). Valley Village of Winter- 
green, Va.. Wlntergreen, a Virginia limited 
partnership. Req: Channel 60.746-762 MHz, 
10 watts. Primary: WXEX. Richmond-Pe¬ 
ters burg. Va. 

BPTT-3146 (new). Valley VUlage of Winter- 
green. Va.. Wlntergreen. a Virginia limited 
partnership. Req: Channel 67.78* 784 MHz, 
10 watts. Primary: WVIR, Charlottesville. 
Va. 

VHP TV Translator Applications 

BMFTTV-883 (W10AS) Saba n a Grande, 
Yauco. and San German, P.R., American 
Colonial Broadcasting Carp. Req: To delete 
Yauco, P.R. from present principal com¬ 
munity. 

BFTTV-5682 (K06EV), Mescalero. N. Mex„ 
Apache Tribe of Mescalero. Req: To change 
frequency to Ch-12. 204-210 MHz and 
change primary TV station to KBIM-TV, 
Roswell. N. Mcx. 

BPTTV-5683 (KllIE). Mescalero. N. Mex.. 
Apache Tribe of Mescalero. Req: To change 
frequency to Ch-6. 76-82 MHz and change 
primary TV station to KOB-TV. Albuquer¬ 
que. N Mex 

VHP TV Txanslatox Applications 

BPTTV-6884 (new), Mescalero Appache Res¬ 
ervation. N. Mex.. Apache Tribe of Me*ca- 
iero. Req: Channel 6. 82-88 MHz, 10 watts. 
Prima ry: KOB-TV. Albuquerque. N. Mex. 

BFTTV-6685 (new). Mescalero Apache Reser¬ 
vation. N. Mcx., Apache Tribe of Mescalero. 
Req: Channel li, 198-204 MHz. 10 watte. 
Prima ry: KBIM-TV. Roswell. N. Mex. 

BPTTV-6697 (KllDD), Green River. Utah, 
Orecn River City TV. Req: To change pri¬ 
mary station to KTVX. Salt Lake City. 
Utah. 

BPTTV-6704 (K13DB), Orecn River. Utah, 
Green River City TV. R8q: To change pri¬ 
mary TV station to K8L-TV, Salt Lake 
City, Utah. 

BPTTV-6730 (K13LM). Lapwal. Idaho. Lap- 
wal Valley TV Anociatlon Req: To change 
primary TV sUtlon to KXLY-TV. Spokane, 
Wash. 

BPTTV-5731 (K12BJ), Big Sandy. Mont., Big 
8andy TV Club. Req: To change frequency 
to Ch-13, 210-216 MHz. 

BPTTV-6732 (K07LJ). Eagle Butte, 8. Dak.. 
Men's Club, Inc. Req To change primary 
TV station to KPRY-TV, Plsrre. 8. Dak 

BPTTV-6733 (K10PX), NW Pacific Heights 
of Sopkane, Wash., Spokane Television, Inc. 
Req: To change frequency to Ch-9. 188- 
192 MHz 

BPTTV-5734 (K07NX), Camp Lonely. Alaska. 
Northern Television. Inc. Req: To add 
KTVP. Fairbanks, Alaska to present pri¬ 
mary TV stations. 

BPTTV-5735 (KiOJU). Atlantic Richfield 
Base Camp and Prudhoe Bay, Alaska. 
Northe rn Television, Inc. Req: To add 
KTVP. Fairbanks, Alaska, to present pri¬ 
mary TV stations. 

|FR Doc.77-1076 Filed 1-11-78.8:45 am) 


(Docket No. 21016: FUe No. BPH-0487; FCC 
76-11241 

MARSHFIELD BROADCASTING COMPANY, 
INC, 

Memorandum Opinion and Ord«r Designat¬ 
ing Application for Hearing on Stated 
Issues 

Adopted: December 7, 1976. 

Released: January 5, 1977. 

In re application of Marshfield Broad¬ 
casting Company. Inc., Marshfield, Mas¬ 


sachusetts, requests: 95.9 MHz. 3 kW, 
275 feet, Docket No. 21016, FUe No. BPH- 
9487, for construction permit. 

1. The Commission has before it for 
consideration: (i) the above-captioned 
application, as amended. <ti) a request 
by Marshfield Broadcasting Company, 
Inc. (Marshfield) for a waiver of 9 73.207 
of the Commission's rules, (ill) a petition 
to deny the above application, as supple¬ 
mented. filed on behalf of Knight Com¬ 
munications Corporation, licensee of 
radio station W8RS, Worcester, Massa¬ 
chusetts. and (iv) opposition to the peti¬ 
tion to deny. 

2. Marshfield proposes to operate on 
95.9 megahertz in Marshfield, Massachu¬ 
setts at a transmitter site location that is 
two miles short-spaced with the first 
adjacent channel operation of WSRS. 1 
Accordingly. Marshfield has requested a 
waiver of 8 73.207 of the Commission's 
rules. Under similar circumstances, the 
Commission and its staff acting under 
delegated authority have granted waivers 
for short-spacing of this magnitude on 
numerous occasions. However. W8RS has 
raised an objection to the grant of the 
Marshfield application, and section 316 
(a) of the Communications Act of 1934, 
as amended, provides that a modification 
of any station license cannot become 
final unUl the holder of the license is 
given reasonable opportunity to show in 
hearing why such modification should 
not be permitted. The Commission’s rules 
define interference to FM stations solely 
on the basis of minimum assignment and 
station separation requirements and the 
rules with respect to maximum power 
and antenna height. Section 73.209(b). 
Accordingly, since the Marshfield pro¬ 
posal is short-spaced with W8RS, and 
WSRS has raised an objection to the 
grant of the Marshfield application, a 
hearing is required "FCC v. National 


1 WSRS Is a class B station, and Marshfield 
proposes a class A station. Therefor*. | 73.207 
of the Commission's rules requires a 65-mile 
separation. The Marshfield proposal Is also 
short-spaced with WBRU(FM), Providence, 
Rhode Island. WBRU(FM) Is a class A sta¬ 
tion and Marshfield proposes a class A sta¬ 
tion Therefore, f 73307 of the Commission's 
rules requires a 40-mlle separation. At the 
time the Marshfield application was filed, 
WBRU(FM) had a timely filed application 
(BPH-9381) before the Commission to move 
its transmitter site, and the two proposals 
were two miles short-spaced with respect to 
each other, Marshfield notified WBRU(FM) 
that It had no objection to th* granting of 
the WBRU(FM) application and the WBRU 
(FM) application was granted on June 8. 
1976 The WBRU(FM) grant was subject to 
the condition that the permittee accept any 
abort-spacing which may result from the 
operation of an FM broadcast station operat¬ 
ing on channel 240A at Marshfield, Massa¬ 
chusetts. with a transmitter and antenna 
located at a distance of not less than 38 
miles from the transmitter site specified In 
WBRU’s application. Marshfield has amended 
Its application and has reduced the short- 
spacing to WBRU (FM) to 1 mile. Accord¬ 
ingly, the request for waiver of t 73.207 of the 
Commission's rules with respect to WBRU 
(FM) will be granted. 
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Broadcasting Company, Inc. <KOA>." 
319 VS. 239 (1943). 

3. Since no determination has vet been 
reached on whether the antenna pro¬ 
posed by Marshfield would constitute a 
menace to air navigation, an Issue on this 
matter will be specified. 

4. Except as indicated by the Issues 
specified below, the applicant Is quali¬ 
fied to construct and operate as pro¬ 
posed. However, the Commission Is un¬ 
able to make the statutory finding that 
a grant of the above application would 
serve the public interest, convenience 
and necessity, and is of the opinion that 
the application must be designated for 
hearing on the Issues specified below. 

5. It is ordered , That pursuant to sec¬ 
tion 309(e) of the Communications Act 
of 1934. as amended, the application is 
designated for hearing, at a time and 
place to be specified In a subsequent 
order, upon the following issues; 

1. To determine whether there Is a 
reasonable possibility that the tower 
height and location proposed by Marsh¬ 
field would constitute a menace to air 
navigation. 

2. To determine the nature and extent 
of the applicant's violation of 9 73.207 
of the Commission's rules, and whether 
circumstances exist which warrant a 
waiver of that rule. 

3. To determine, in light of the evi¬ 
dence adduced pursuant to the foregoing 
issue, whether a grant of the application 
would serve the public interest, con¬ 
venience, and necessity. 

6. It is further ordered. That Knight 
Communications Corporation, licensee of 
WSRS. Worcester. Massachusetts and 
the Federal Aviation Administration are 
made parties to the proceeding 

7. It is further ordered. That the peti¬ 
tion to deny by Knight Communications 
Corporation is granted to the extent in¬ 
dicated above and is denied in ail other 
respects. 

8. /( is further ordered . That the re¬ 
quest by Marshfield Broadcasting Com¬ 
pany, Inc. for waiver of it 73.207 of the 
Commission's rules with respect to the 
short-spacing with WBRU Is granted. 

9. It is further ordered, That to avail 
themselves of the opportunity to be 
heard, the applicant and parties respond¬ 
ent herein, pursuant to 4 1.221(c) of the 
Commission's rules. In person or by at¬ 
torney. shall within twenty (20> days of 
the mailing of this order, file with the 
Commission In triplicate, a written ap¬ 
pearance stating an intention to appear 
on the date fixed for the hearing and 
present evidence on the issues specified 
in this order. 

10. It is further ordered . That the ap¬ 
plicant herein shall pursuant to section 
311(a)(2) of the Communications Act 
of 1934, as amended, and f 1.594 of the 
Commission's rules, give notice of the 
hearing within the time and In the man¬ 
ner prescribed in such rule, and shall 
advise the Commission of the publica¬ 


tion of such notice as required by 11.594 
(g) of the rules. 

Federal Communications 
Commission, * 1 * 
Vincent J. Mullins, 

Secretary. 

(FR Doc.77-1075 Filed 1-11-77;8:45 ami 


[FOC 76-1169; RM-2614: RM-2725J 

AMERICAN BROADCASTING COMPANIES. 

INC. AND COMMUNITY ANTENNA 

TELEVISION ASSOCIATION 

Technical Licensing Standards for 
Domestic Satellite Facilities 

Adopted: December 15,1976. 

Released: January 7.1977. 

In the Matters of American Broad¬ 
casting Companies, Ino., petition for rule 
making to consider public policy ques¬ 
tions relating to the establishment of a 
basic overall design for the development 
of domestic communications satellite 
services: and Community Antenna Tele¬ 
vision Association, petition for rule mak¬ 
ing or for declaratory ruling to permit 
the authorization of reccive-only small" 
earth station antennas. 

Introduction 

1. The Commission has under consid¬ 
eration the two petitions captioned above 
that were filed by the American Broad¬ 
casting Companies, Inc. (ABC) and the 
Community Antenna Television Associa¬ 
tion (CATA) on October 20, 1975 and 
June 24. 1978. respectively. 

2. Public notice of the ABC Petition. 
RM-2614. was given on November 25, 
1975 pursuant to 1 1.403 of the Rules and 
Regulations. Comments were filed by 
American Telephone and Telegraph 
Company (AT&T). Cable Satellite Access 
Entity (CSAE), Columbia Broadcasting 
System (CBS). Eastern MJcrowave. Inc. 
(Eastern), General Telephone a nd El eo- 
tronlcs Service Corporation (OTESC>, 
Home Box Office, Inc. (HBO). Hughes 
Aircraft Company (Hughes). National 
Association of Broadcasters (NAB). Na¬ 
tional Cable Television Association 
(NCTA), Network Affiliates Association 
(Network Affiliates) and Public Broad¬ 
casting Service <PBS). Reply comments 
were filed by ABC and AT&T. 

3. Public notice of the CATA Petition, 
RM-2725 was given on July 26. 1978. 
Comments were filed by ABC. Antennas 
for Communications. Inc. (AFC). 
OTESC. HBO, Hughes. ITT 8pace Com¬ 
munications. Inc. (ITT9C). Microdyne 
Corporation (Microdyne). NAB. NCTA. 
Prodelln. Inc. (Prodelin) and Western 
Union Telegraph Company (Western 
Union). Reply comments were filed by 
ABC. AT&T. CATA. HBO. and NCTA *. A 


»Commissioner Quollo absent. 

1 The requests at CATA. Hughes end West¬ 
ern Union for acceptance of late filed plead¬ 
ing* U hereby granted 


statement was also submitted on behalf 
of eight cable television system operator* 
and companies * (Referred to as the Joint 
Statement below). 

4. In essence, the two petitions cap¬ 
tioned above question the adequacy and 
appropriateness or our current technical 
licensing standards for domestic satellite 
facilities. In RM-2614. the petitioner ap¬ 
parently believes that our current stand¬ 
ards are insufficient to insure availability 
to future users of domestic satellite ca¬ 
pacity In the 4 and 6 GHz bands, par¬ 
ticularly If small diameter (l e. less than 
9 meters > antennas were to be routinely 
authorized by the Commission. In con¬ 
trast, the petitioner in RM-2725 believes 
that our current licensing policies unduly 
restrict the availability of satellite com¬ 
munications to many users who have 
immediate requirements for such serv¬ 
ices which can be met by economical 
earth station facilities without adversely 
affecting efficient orbit and spectrum 
utilization. 

5. It will be necessary to treat these 
two petitions concurrently in view of the 
apparently conflicting nature of the re¬ 
lief sought After summarizing the peti¬ 
tions and the comments filed by various 
parties on the issues raised by them, we 
will review our current technical licenc¬ 
ing policies with respect to their impact 
on orbit and spectrum utilization. In light 
of our general domestic satellite policy 
objectives, we then find that these 
standards are sufficient to reasonably 
assure the availability of satellite com¬ 
munications to potential future users. 
Furthermore, with certain clarifications 
and conditions, these standards do not 
preclude the licensing of small, econom¬ 
ical earth station antennas when proper 
showings are made to demonstrate that 
the use of such facilities will not have 
an adverse Impact on efficient orbit and 
spectrum utilization. Finally, we will 
treat the specific case of small diameter 
recelve-only earth stations to be used by 
cable television systems to receive pro¬ 
gram material distributed by domestic 
satellites. 

The ABC Petit i on: RM-2614 

6. In its petition. ABC requests the 
Commission to institute a rule making 
proceeding to establish a basic overall 
design for the development of those fre- 
quenrv bands allocated for domestic 
satellite services, including particularly 
the 4/6 and 12/14 GHz frequency 
bands \ and amend its rules and policies 


• Citrus County Cablevlalon. Inc., Colony 
Communications, Inc., Comcast Corporation. 
OonnenrrlUe Cable. Cox Cable Communica¬ 
tions, Inc., Sammons Communications. Inc. 
TM Communications Company and Trt- 
County Cable Permission Is hereby granted 
for the late submission of this document 

• In this decision, the following abbrevia¬ 
tions are used for the frequency bands Indi¬ 
cated below: 

4 OHk.. 3700-4200 MHz 


6 OH*.. 5925-6425 MHs 

12 QUO... 117-12.2 OHs 

14 OHs. 14.0-14 3 OH* 
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;ucordingly. ABC submits that the com¬ 
mencement of such a rule makipg pro- 
reeding, and consideration of the critical 
public policy questions involved, are nec¬ 
essary to assure the usage of the 4/6 and 
12/14 GHz bands in a way that will 
achieve the most efficient and effective 
i •ectrum utilization, talcing into account 
not only the needs of the broadcasting 
services, but the entire range of present 
and foreseeable satellite requirements, 
specifically. ABC urges that the follow¬ 
ing issues be made the subject of its pro¬ 
posed rule making proceeding: 

(a) The extent to which sharing of satel¬ 
lite and terrestrial services in the 4/6 OHz 
bands dictates earth station antenna and 
*ate)Ute space station characteristics; 

<b) The extent to which such character- 
Uttes inay adversely affect efficient utiliza¬ 
tion of the frequency spectrum In the 4/6 
GHz bands and the manner In which such 
efficiency may be Improved In these bands; 

(c) The impact of present and Impending 
v*elllte space and earth station proposals 
upon spectrum efficiency In these bands; 

Id) The extent to which satellite services 
In higher frequency bands (specifically 12/14 
GHz) can be utilized to ameliorate such ad¬ 
verse effect* on spectrum efficiency in the 4/6 
Gllx bands; 

(o) The characteristics of system opera¬ 
tions (eg., antenna performance capabilities, 
etc.) which are best suited—from a spectrum 
rridenq standpoint—to the various satellite 

bands; 

i f ) The extent to which "site sharing” or 
ibe establishment of satellite ground station 
farma’* are necessary or should be required 
and, if so, under what circumstanoes; and 

(g) In light of the foregoing, what criteria 
and regulations should be established to gov¬ 
ern the use of the 4/6 and 12/14 OH* bonds 
and to be incorporated in the applicable 
rules of the Commioslon. 

7. ABC believes that unless more defi¬ 
nitive licensing and allocation policies 
and guideline* are adopted, available 
stellite capacity in the 4/6 GHz bands 
would be depleted within the next five 
years on what it characterizes a ‘‘first 
< ome, first served basis '* ABC bases this 
conclusion on the proliferation of au¬ 
thorized and proposed domestic satellite 
earth station facilities, a market analysis 
.viibmitted in connection with a domestic 
satellite system application submitted in 
1971, and a comparison of AT&T's pro¬ 
jected network master group mile re¬ 
quirements to available orbital arc at 4/6 
GHz. We do not find that these argu¬ 
ments support the conclusion reached by 
ABC. Petitioner does not believe adequate 
attention is being paid to basic principles 
of spectrum efficiency and management 
and that ABC and other broadcast en¬ 
tities may lose the opportunity to satisfy 
their program transmission needs in the 
4/6 GHz bonds, in port because of the 
authorization of facilities under sub¬ 
standard technical and operational cri¬ 
teria/ ABC believes that such a situation 
would have serious adverse effects on the 
broadcasting industry. ABC believes the 
Commission should establish appropriate 
policies and guidelines now in & general. 


* ADC appears to equate MubaUmdarf! tech¬ 
nical and operational criteria and the use 
of nmennaa lean than 9 meters In diameter 


2.VJI 


overall context before major commit¬ 
ments are made to avoid or minimize 
the consequencie* of haphazard, ineffi¬ 
cient spectrum uses. In its view, appro¬ 
priate technical and operational criteria 
should be established now to achieve the 
fullest use of the 4/6 GHz bands and 
preclude the proliferation of substandard 
use of the bands. ABC believes it neces¬ 
sary at tills time to evaluate satellite 
requirements in terms of which are best 
suited for the 4/6 bands and those best 
suited for other bands, e.g., 12/14 GHz, 
since the 12/14 GHz bands are not pres¬ 
ently committed to any particular use/ 
ABC asks that the 4/6 GHz bands be 
reserved for domestic satellite services 
utilizing only large, high-gain antennas 
9 meters or larger, with all other services 
assigned to the 12/14 GHz bands. 

8 AT&T supports the petition for Rule 
Making by ABC and contends that a 
proliferation of small earth terminals in 
the 4/6 GHz bands would have an ad¬ 
verse effect on terrestrial services and 
orbit utilization. Operation of numerous 
small earth terminals in the 4/6 GHz 
bands can. in AT&T's view, only accel¬ 
erate such exhaustion of capacity to the 
detriment of important - transmission 
needs. 8uch proliferation would have an 
adverse effect on terrestrial services, in 
particular high density radio-relay sys¬ 
tems, which share the use of the 4/6 
GHz bands with domestic satellite sys¬ 
tems. AT&T Is concerned that operation 
of earth stations in the 4/6 GHz bands 
creates a zone around each station where 
the operation of a radio-relay system is 
effectively prohibited or constrained be¬ 
cause of electrical interference. AT&T 
further state* that 4 GHz receive only 
terminals impose significant constraints 
on growth as well as blocking construc¬ 
tion of new route* and the evolution to 
new and more efficient technology on 
such route*. Also, such terminals create 
administrative coordination problem* in 
connection with existing systems. AT&T 
suggest* that small earth terminals are 
more suitable in bands other than 4/6 
GHz. 

9. CSAE supports the ABC petition as 
to examination of satellite allocation 
principles, i.e. •*• • • allocation princi¬ 
ples <which) w*ou!d require the utiliza¬ 
tion of the 4 GHz band U) on the basis 
of engineering and operational criteria— 
principally those relating to orbital spac¬ 
ing <A degrees) and ground station effi¬ 
ciency and size (9 meter receiving an¬ 
tennas) • • •" However, CSAE does not 
ascribe to the particular proposals ad¬ 
vanced by ABC as now or in the future 
accurately defining the public interest 
considerations which may or will guide 
the Commission In establishing satellite 


* With respect to tfc* 12 OH* band. It 
should be noted that the Commission re¬ 
cently released its Report and Order (FCC 
76-677) in Docket No. 20468 concerning prep¬ 
arations for tbo 1077 World Administrative 
Radio Conference for planning for the Broad- 
catUng-Satellite Service in this band. Thle 
band la allocated to both the Fixed and 
Broadcasting Satellite Services on a co-equal 
basis in this country. 


allocation principles to assure optimum 
spectrum efficiency and management. 
CSAE shows concern that the ABC Peti¬ 
tion could result in a rule making which, 
if instituted solely according to the 
standards upon which the ABC Petition 
is based, could have a limiting effect on 
the marriage of satellite and cable tech¬ 
nology as applied to communications 
service to the public. CSAE disputes the 
ABC Petition that evidence exists which 
supports the proposition that the 4/6 
GHz band should be restricted to uses 
which can be met by operations utilizing 
large antennas <l.e., greater than 9 
meters) with close orbital spacing, and 
assigning other services to the 12/14 GHz 
band. CSAE states that it recognizes that 
the Commission must first establish bask: 
system parameters such as the degree of 
protection from interference to be af¬ 
forded, where antenna size Is only one 
parameter in the equation of ensuring 
quality performance. CSAE also submits 
that the Commission must recognize that 
ABC’s Petition may well have* for it* 
own purposes, drawn the scope of the 
proceeding to be Instituted much too 
narrowly and for reasons not wholly 
germane to the broadest possible public 
Interest considerations. 

10. CBS states in support of the ABC 
Petition that the Petition warns that if 
procedures designed specifically to re¬ 
flect fundamental principles of efficient 
spectrum utilization and planned spec¬ 
trum management are not adopted, the 
result may well be a situation wherein 
the spectrum available in the 4/6 GHz 
bands for satellite communications is 
licensed in some substantial measure to 
a conglomeration of uses which results 
in less than optimum utilization of the 
available 4/6 GHz spectrum and orbit 
resource*. CBS further state* that the 
consequences of not adopting such pro- 

edures soon would be to foreclose the 
broadcasting industry in the not too dis¬ 
tant future from the use of the 4/6 GHz 
bands to satisfy its basic requirements, 
i.e. programming distribution. However. 
CBS believes it is now premature to en¬ 
dorse any specific criteria that restricts 
the use of the 4/6 GHz band only to those 
antennas having a diameter of 9 meters 
or larger as suggested by the ABC Peti¬ 
tion. CBS docs agree with the position 
expressed in the ABC Petition that some 
or all of the services now being provided 
on the 4/6 OHz bands may be more ap¬ 
propriately developed in the 12/14 GHz 
band*. 

11. Eastern supports the ABC Petition 
and state* that the particular concern 
to ABC is the proliferation of applica¬ 
tions for reccivc-only earth stations with 
antennas smaller than 10 meters in di¬ 
ameter. Eastern believes that no earth 
stations with antenna* smaller than 10 
meters in diameter should be allowed 
until the proposed rule making is com¬ 
pleted and it 1* determined that such 
use is feasible. Also, Eastern believes that 
use of communication satellites be re¬ 
lated to the reliability and economics of 
the services being transmitted. In conse¬ 
quence. broadcast and program services 
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for cable television should be accorded 
the most reliable and coat efficient serv¬ 
ice in the 4/6 GHz band. Furthermore, 
Eastern states that services needing only 
occasional time, or which can tolerate 
less reliability or signal quality, should 
bo assigned to the 12/14 GHz band. 

12. GTESC supports the ABC Petition 
but submits that the proceeding should 
be focused on the subject of small earth 
stations, and should include issues de¬ 
lineated as follows: 

(a) Impact of earth elation #y*t*ms using 
nutennan lea* than 30 feet In diameter with 
regard to suitable orbital locations, emeient 
use of spoc train assuming the employment 
for email station# of the 4/6 OHa band 
and/or the 12/14 OH* band, and Increased 
costa and additional technical problems cre¬ 
ated for large earth station systems or ter¬ 
restrial operations; 

(b) In view of the above Impact, under 
what circumstances would small earth sta¬ 
tions be justified. 

(c) Assuming that such a program U Jus¬ 
tified. optimise a system design based on the 
technical performance satisfying the system 
requirements, system economic* includin'* 
satellite costs, earth station ©osts, orbital ef¬ 
ficiency and spectrum efficiency. 

<d> In light of the foregoing, what criteria 
and regulations should be established to gov¬ 
ern small earth stations. 

13. NAB supports the ABC Petition and 
Identifies the issues of special inquiry as 
being the same as presented in the ABC 
Petition. 

14. The Network Affiliates support the 
ABC Petition to assure that the fre¬ 
quency bands allocated for domestic 
satellite services will be used most effi¬ 
ciently and in a manner best able to 
achieve effective spectrum utilization 
since domestic communication satellite 
services are important to the Network 
Affiliates as a potential means of high 
quality program distribution. The Net¬ 
work Affiliates not only support ABC's 
petition for a design covering the 4/6 
and 12/14 GHz bands, but wishes to 
underscore the need for an overall de¬ 
sign covering all frequency bands, in¬ 
cluding the 6625-7125 MHz band. The 
Network Affiliates believe that roceivc- 
only antennas should meet a defined per¬ 
formance standard with the least pos¬ 
sible Interference rather than size 
standards as proposed by the ABC 
Petition. 

15. HBO opposes the ABC Petition, 
pointing to the Commission's Declara¬ 
tory Ruling in UA-Columbia Cdblevision . 
Inc., 55 FCC 2d 656 <1975>. where it 
stated that it would not authorize use of: 

• ftmall earth terminals if the applicant can¬ 
not demonstrate that the satisfactory opera¬ 
tions of such small earth terminals require 
satellite orbital separations no greater than 
those required for the satisfactory operations 
of larger earth station antennas and that no 
other constraints are placed on the operation 
of domestic satellites as a result of the opera¬ 
tions of such small earth terminals.** 

HBO further states that many more cable 
systems would be interested in obtaining 
its services if they could utilize low cost 
small earth terminals.* In addition. HBO 
states that “a receive-only earth termi¬ 
nal utilizing a small antenna* such as 


one which has a diameter of 4.5 meters, 
will obtain the same quality signal as a 
10 meter antenna if the unit is used with 
a high quality low noise amplifie r" a nd 
will not require higher satellite EIRP's 
for operation to small earth terminals as 
claimed in the ABC Petition. HBO con¬ 
cludes that ABC filed its Petition in re¬ 
sponse to the Commission’s Second No¬ 
tice of Inquiry in Docket No. 20271. FCC 
75-990. released September 19. 1975, and 
that ABC s Petition is superfluous since 
a detailed analysis of domestic satellite 
needs is implied in Docket No. 20271. 

16. Hughes opposes the ABC Petition 
arguing that it would be inadvisable for 
the Commission to institute the proposed 
rule making procedure because (a) such 
rule making would defeat* the objectives 
of the Commission as previously set 
forth: T <b) there is no present need for 
such rule making, and (c) any rule mak¬ 
ing proceedings at this time would have 
an adverse effect on the growth of the 
industry. Furthermore, Hughes believes 
that the Commission should retain total 
flexibility in controlling the use of satel¬ 
lite technology for domestic communica¬ 
tions and not try to adopt special re¬ 
stricting rules until future experience 
and circumstances dictate. 

17. NCTA opposes the ABC Petition 
because it believes that questions regard¬ 
ing the regulation of the design of ground 
station installation must be avoided and 
that proper engineering design and eco¬ 
nomic Investment should be the determi¬ 
nants of ground station configuration. 
To do otherwise would remove the neces¬ 
sary flexibility from the development of 
nonbroadcast services utilizing satellites. 
This, according to NCTA. appears to be 
what ABC has in mind. By suggesting 
restrictions on antenna size etc,. ABC 
would reserve the use of the 4/6 GHz 
band to broadcast network uses and shift 
other users of satellite services, such as 
cable television, to the 12/14 GHz band. 
Although NCTA concurs that there will 
be Increasing congestion in the 4/6 GHz 
band, it does not believe that regulations 
should be adopted leaving the band solely 
for broadcast network uses. NCTA sug¬ 
gests that the correct questions to be 
addressed are in the area surrounding 
the basic transmission system and not 
ground station design and should be ad¬ 
dressed In Docket No. 20271. Insofar as 
ABC desires Commission examination of 
satellite allocation principles, NCTA is 
fully supportive. 

18. PBS does not take any position on 
the overall question of whether or not an 
inquiry of the nature suggested by the 
ABC Petition need be or should be under¬ 
taken by the Commission at this time. 
PBS distributes national television pro¬ 
gramming to member noncommercial 
educational television stations through - 


* HBO states that the total cost of a small 
earth terminal utilizing a high quality low 
noise amplifier would be considerably less 
than an earth station utilizing an antenna 
with a diameter In excess of D meters. 

▼Second Report and Order in Docket No. 
16495, 35 FCC 2d 844 (1972). 


out the United States and its territories 
and thus shares with ABC an interest in 
and concern for the development of satel¬ 
lite methods of program distribution. 
However. PBS does point out that a num¬ 
ber of statements In the ABC Petition 
pertaining to PBS are factually inaccu¬ 
rate and that the Petition is too simplistic 
in general. PBS states that, contrary to 
the statemens made by ABC in It* peti¬ 
tion. it has not applied for a nationwide 
system using 26-foot (8 meter) anten¬ 
nas * and that its proposed system would 
not interfere with maximum usage of the 
4/6 GHz band nor affect plans for orbits) 
spacing of as little as 4*. 

The CATA Petition: RM-2725 

19. The CATA. a trade association rep¬ 
resenting over 500 community antenna 
television systems, petitions the Com¬ 
mission to institute Rulemaking or to 
issue a Decalartory Ruling to amend its 
application standards for satellite earth 
station receive-only antennas to permit 
the construction of "small earth stations 
less than nine meters in diameter. CATA 
contends that the present process Inn 
standard set forth In the Commission s 
First Report and Order in Docket 16495, 
22 FCC 2d 86. 136 (1970). which requires 
receive-only Antennas of not less than 9 
meters in diameter, results in the denial 
of satellite service to many small and 
medium sized communities. CATA states 
that the nine meter standard docs not 
benefit the public and that the only rea¬ 
son for its imposition appears to be ad¬ 
ministrative convenience. The elimina¬ 
tion of this standard would not only allow 
many more Americans to receive the ben¬ 
efits of satellite service, but would also 
encourage the development of cable tele¬ 
vision in many areas. Furthermore. CATV 
states that It would not* in any way. 
foreclose the Commission’s options with 
regard to satellite spacing In geostation¬ 
ary orbits and that the rationale for the 
nine meter standard apparently is that 
the Commission fears that communica¬ 
tions satellites, if placed in an efficient 
geostationary orbit with 4&. 4 or even 
possibly 3 & degree spacing may degrade 
signals received by earth station termi¬ 
nals of less than nine meters in diameter 
CATA states that it. as well as others, has 
conducted tests which indicate that rc- 
ceive-only earth terminals of substantial¬ 
ly smaller size (and consequently less 
costly, allowing for their economical use 
in small communities) can receive signals 
that are totally adequate for public use. 
Thus, a situation exists where theoretical 
fears result in denial of service to the 
public even though the free marketplace 
would be willing to assume the risk of 
constructing and using equipment with 
the full, forewarned knowledge that ac¬ 
tions by the Commission, in the future 
regarding satellite orbital spacing, might 
render the equipment being used ob- 


• PBS ho* recently filed for the flint 13 
earth terminal* for a nationwide system using 
10 meter receive-only stations and 11 meter 

transmit and receive stations. 
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solete. CATA suggests that there is an¬ 
other way for the Commission to avoid 
future problems without denying service 
to the public. That is, the Conunisison 
can simply state to all applicants pro¬ 
posing to use reccivc-only equipment of 
less than nine meters in diameter that 
they (the applicants) are asusmlng the 
risk that future developments will, or 
may. result in intolerable interference 
levels received by small diameter anten¬ 
nas. Furthermore, the Commission can 
put all parties on notice that it will not 
accept or consider, in any future deci¬ 
sions on satellite orbital spacing, the 
argument of those using small antennas 
that undue Interference will be created. 
CATA states that no evidence has been 
presented that use of small diameter an¬ 
tennas by cable television reccive-only 
earth stations will adversely affect orbit 
and spectrum utilization by a variety of 
services whereas the technical data sub¬ 
mitted in tills proceeding totally support 
CATA’s position that the use of such 
small diameter antennas will in no way 
adversely affect orbital spacing or effi¬ 
cient spectrum utilization. CATA further 
states that the 4 degree orbit spacing is 
required by technical constraints imposed 
by earth station antennas with diameters 
larger than 10 meters. With respect to 
i>otenUal terrestrial interference prob¬ 
lems, CATA argues that small antennas 
ran more effectively use natural and arti¬ 
ficial shielding more economically than 
large antennas and can be more easily 
moved. To counter the argument against 
proliferation of small earth station. 
CATA states that there are the opponents 
who fear administrative problems of co¬ 
ordination and those who are simply try¬ 
ing to delay competition such as ABC 
and GTESC. 

20. ABC states that the procedural 
basis for the Issuance of u declaratory 
ruling which, as the CATA Petition ac¬ 
knowledges would constitute the recision 
of a substantive rule, is not provided for 
in cither the Commission's Rules or the 
Administrative Procedure Act (5 U.S.C. 
551 et seq.) and therefore the request 
for & declaratory ruling should be de¬ 
nied. The alternative request for a sepa¬ 
rate and limited rule making to consider 
the "small terminal’* issue is unwar¬ 
ranted and inadequate. In the pending 
Commission proceedings in Docket 20271. 
issues and sub-issues relating to small 
antenna earth stations have already been 
raised by the 8econd Notice of Inquiry 
•FCC 75-990» in the context of prepara¬ 
tion for the 1979 World Administrative 
Radio Conference < WARC). Such Issues 
are also raised directly in RM-2614 
wherein ABC has requested that the 
Commission Institute a proceeding look¬ 
ing toward the adoption of a comprehen¬ 
sive domestic satellite plan reflecting 
sound spectrum and orbit utilization 
principles. The complex technical and 
policy questions raised by the “small ter¬ 
minal" issue should be resolved in the 
ABC Petition, RM-2614, and not in the 
summary manner CATA proposes. ABC 
Is also encouraged by the Commission’s 
recent statement in its Report and Order, 


supra, in Docket No, 20468 that “Any 
rulemaking on the use of domestic satel¬ 
lite system will Include the subject of 
small earth terminate and many other 
complex topics." * 

21. GTESC states that CATA Is now 
asking the Commission to initiate a pro¬ 
ceeding involving the small earth sta¬ 
tion question, but with a narrow focus, 
examining only the points of interest to 
CATA and its membership. However. 
GTESC suggests that the technical and 
economic problems involved should be 
looked at in the total context since all 
the problem elements are interrelated 
(earth station cost, spectrum efficiency, 
orbital efficiency, impact on terrestrial 
facilities, etc.) and that a far better ap¬ 
proach would be for the Commission to 
institute an inquiry embracing the entire 
subject of small earth stations (as GTE 
suggested in RM-2614). Accordingly, 
GTESC suggests that the issues for such 
a proceeding are delineated as follows: 

A. What would be the Impact of imple¬ 
menting fttniUl earth elation syhteuui (!.*. 
antennas lews than thirty feet In diameter) 
with regard to: 

1. Availability of suitable orbital locations. 

2. Efficient use of the spectrum <4 6 GRs 
band and 12/14 OHa band), 

3. Increase in ooatA and additional tech¬ 
nical problems created for large earth station 
systems or terrestrial operations. 

B. In view of the above impact, under what 
circumstances would small earth station sys¬ 
tem* be Justified. 

C Assuming that such a program Is Justi¬ 
fied. what system design would optimize the 
following Omenta: 

1. System technical performance in rela¬ 
tion to system require menus. 

2- System economics, including: (a) Satel¬ 
lite costa, {b) Earth station costa, (c) Orbital 
efficiency, and <d) Spectrum efficiency. 

O. In light of the foregoing, what criteria 
and regulations should be established to gov¬ 
ern small earth stations. CITE concludes that 
the Commiwlon should initiate a general 
inquiry on the subject of small earth sta¬ 
tions as proposed in RM -2614. 

22. NAB points to the interests of it s 
members not only a & users of the spec¬ 
trum. but also ns potential users of satel¬ 
lite services. NAB urges the Commission 
not to retreat from the present nine 
meter antenna standard for use in the 
4/6 GHz bond which te consistent with 
NABs position in support of the ABC 
Petition. 

23. NCTA proposes that the Commis¬ 
sion by declaratory ruling permit the li¬ 
censing of small receiving terminate 
owned and operated by cable system op¬ 
erators and make the licensing of such 
terminate optional. NCTA alleges that 
the use of a satellite receiver Impinges 
on no one else and the quality of the 
engineering used In the design and in¬ 
stallation influences the quality of the 
user performance only. By operating the 
receiving Installation unlicensed, the op¬ 
erator is subject to any interference that 
may develop from other encroachments. 


• now ever, the Commiaalon never intended 
this «:iniemcut to Imply that rulemaking Is 
needed before such facilities can be author¬ 
ized by the Commission. 


Should the installation be licensed, then 
it should be afforded the same degree of 
protection as now provided by the exist¬ 
ing Commission practices. Departure 
from the traditional 9 meter antenna 
size impinges on no one else and has no 
affect on reserved, unassigned orbital 
locations under the present policies. 
NCTA submits that the selection of the 
9 meter' antenna as a standard was a 
relatively arbitrary choice and is rot ap¬ 
plicable to distribution systems such as 
satellite/cable operations. In reply to 
those parties claiming a potentially ad¬ 
verse imnnet on the development of ter¬ 
restrial facilities in these bonds that 
might result from a proliferation of small 
antennas. NCTA points out that these 
bands are shared on a co-equal basis by 
both services and argues that it w'ould 
be unfair to use such an argument to 
block the development of domestic 
satellite communications. 

24. In their Joint Statement, the 
cable companies state their belief that 
“the marriage of domestic satellite serv¬ 
ice and cable television's multi-channel 
facilities provides a most auspicious 
union for Increasing the diversity and 
usefulness of future interstate commu¬ 
nications." In view of the dynamic 
nature of this field, they believe the 
Commission should apply highly flexible 
and readily responsive policies and pro¬ 
cedures to assure the most rapid devel¬ 
opment of new services. Since smaller 
antennas hold the promise of lower cost 
access to domestic satellite service. In¬ 
creasing the utility of such services in 
general, prompt and favorable action 
should be taken on the CATA petition. 

25. HBO also urges the Commission to 
immediately issue a declaratory ruling 
that small diameter antennas meeting 
certain technical standards be routinely 
processed and granted without the need 
for any special showings. It suggest* that 
a declaratory* ruling is needed to reaf¬ 
firm the Commission's existing policy 
that performance, not antenna size, is 
the key to approval of earth station ap¬ 
plications. and to recognize that the 
Commission's performance standards 
can be met by television receive-only 
earth stations utilizing antennas smaller 
than nine meters thus removing the un¬ 
certainty concerning the “strong show¬ 
ing" required before such small earth 
stations will be licensed. HBO further 
states that the CATA petition is not re¬ 
questing a new substantive rule for 
antenna performance nor does the small 
receivc-only earth station pose greater 
restrictions* on orbit utilization than 
those now posed by nine meter or greater 
antennas. HBO submits that its attached 
technical analysis of small antennas 
demonstrate* that the use of such facili¬ 
ties would have no adverse impact on 
orbital spacing, spectrum conservation 
or the growth of other satellite services. 
With the installation of smaller, low cost 
antennas, additional programming can 
be economically and efficiently delivered 
to millions of additional cable system 
subscribers beyond those presently 
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served through 10 meter or larger 
antennas. In addition, IIBO argues that 
smaller antennas can be more easily and 
less expensively shielded from terrestrial 
interferences, as well as being more 
easily locatable at cable system head-end 
sites, with beneficial results on terres¬ 
trial station frequency usage. Smaller 
antennas would also have less of an im¬ 
pact on the environment. 

26. The comments of AFC. Hughes. 
Mlcrodyne and Prodelin consist pri¬ 
marily of technical analyses intended to 
demonstrate that use of smaller 
antennas would not have an adverse im¬ 
pact on orbital utilization. Western 
Union also supports CATA’s request for 
a declaratory ruling to accord normal 
processing of applications for small 
earth stations if the antenna conforms 
to the antenna performance standards 
of $ 25.209 of the Rules and Regulations 
and does not infringe on the Commis¬ 
sion's guidelines for maintaining a 4 de¬ 
gree orbit spacing between adjacent 
satellites located in the geostationary 
arc. Western Union comments that the 
filings submitted by ABC. AT&T. GTE 
and NAB are not based upon technical 
analysis or factual proof, but are prem¬ 
ised upon errors and misunderstandings. 

27. AT&T in its reply comments fully 
supports tlie positions taken by ABC. 
GTE and NAB and states that a rule¬ 
making limited only to the authorizing 
of receive-only small earth terminals 
would be unwarranted and Inadequate. 
AT&T suggests that rather than conduct¬ 
ing a limited proceeding, the CATA mat¬ 
ter should be considered only as a part 
of a comprehensive rulemaking proceed¬ 
ing designed to achieve the most effec¬ 
tive utilization of the spectrum and orbit, 
including consideration with regard to 
the terrestrial services which are author¬ 
ized In the 4 and 6 OHz and other fre¬ 
quency bands, and that there should be 
an overall Inquiry into domestic satellite 
allocation policies before earth stations 
using small antennas are authorized. 

Discussion 

28. Although the first domestic satel¬ 
lite sendee in this country was begun in 
late December 1973. it has only been in 
the last year that we have seen a rapid 
growth in the number of earth stations 
placed into operation. Apart from the 
Alaska bush stations, this growth has 
been generated primarily by the expand¬ 
ing use of domestic satellites for program 
distribution services. Thus, since Florida 
Cablevision , 54 FCC 2d 881 (1975). over 
a hundred receive-only earth stations 
havo been authorized to cable television 
system operators, broadcasters and local 
carriers for program distribution pur¬ 
poses. 

29. All of these receive-only earth sta¬ 
tions authorized to date employ anten¬ 
nas 9 meters or more in diameter. ABC 
and the parties supporting its petition 
urge us to exclude smaller antennas from 
operations in the 4 and 6 GHz bands 
which are the only bands in which serv¬ 
ice is presently available from the do¬ 
mestic satellites now In orbit. They con¬ 
tend that the authorization of such 
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.smaller antennas would lead to ineffi¬ 
ciencies in the use of the available orbit 
and spectrum in these bonds to the point 
where potential users may not be able In 
the future to implement systems employ¬ 
ing 10 meter or larger antennas In the 4 
and 6 GHz bands. As a result, they con¬ 
tend that earth stations with antennas 
less than 9 meters in diameter should be 
authorized for oj>c rations only in other 
frequency bonds, i.e. the 12 and 14 GHz 
bands. 

30. CATA and the parties supporting 
Us petition contend that small antennas 
do not necessarily result in Inefficient 
use of the orbit and spectrum. In sup¬ 
port of this position, they point to vari¬ 
ous technical analyses purporting to 
demonstrate that satisfactory receive- 
only operations with antennas as small 
as 4.5 meters In diameter do not require 
satellite orbital separations greater than 
those needed for 9 meter or larger an¬ 
tennas. While such facilities may not be 
capable of producing as high a quality 
of signal as larger antennas, they argue 
that the use of smaller antennas is still 
acceptable for public use. In view of the 
anticipated lower costs of such facilities, 
they contend that the public interest re¬ 
quires the authorization of such small 
antenna facilities in order to make the 
benefits of domestic satellite communica¬ 
tions as widely available as possible, par¬ 
ticularly in cases where the cost of larger 
antenna facilities can not be econom¬ 
ically Justified. 

31. As we will explain below, a rule 
making proceeding is not needed to re¬ 
solve this controversy. With certain clari¬ 
fications. the domestic satellite policies 
we adopted in the course of the proceed¬ 
ings in Docket No. 16495 provide a clear 
and sound ba&s on which to treat the 
various issues raised by the parties in 
their filings on the two petitions under 
consideration here.’* Accordingly, we will 
first review the technical licensing poli¬ 
cies we have established for domestic 
satellite facilities. Following this review, 
we win then turn to the specific requests 
of ABC and CATA. 

Technical Licensing Policies 

32. In our First Report and Order in 
Docket No. 16495. 22 FCC 2d 86 (1970). 
we decided to accept applications for 
domestic satellite facilities from multiple 
entities. We stated that: 

(rlather than attempting to prescribe ar¬ 
rangements for an initial program we believe 
It preferable to permit potential applicants 
to take the initiative In submitting concrete 
proposals for the Commission's consideration. 
22 FCC 2d st 93. 

We also set forth general procedures for 
the filing of such applications and cer¬ 


* With respect to the references of several 
parties to Docket 20271. it should be remem¬ 
bered that the question of small earth ter¬ 
minals was raised In that proceeding only 
in the context of long term requirements 
and how to best satisfy those requirements 
ba part of our preparations for the 1979 
GW ARC. Questions relating to the use of 
small antennae In present or proposed do¬ 
mestic satellite systems were excluded from 
the proceedings in Docket No. 20271. 


tain technical criteria in Appendix D to 
that order, stating that: 

Pending the Adoption of forms and fees and 
the promulgation of rules governing techni¬ 
cal standards for domestic communication- 
satellite facilities, applications should be filed 
in accordance with the procedure and tech¬ 
nical criteria set forth below and In the At¬ 
tached Appendix D. Applicants making pro 
petals under the technical criteria specified 
herein may also submit alternative proposal , 
reflecting what would be requested if therr 
were different technical constraints and 
showing how the alternative would better 
serve the public Interest. 22 FCC 2d at 98. 

Of direct concern here are the following 
technical criteria set out In Appendix D 
which are intended to insure that domes¬ 
tic satellite systems would be designed 
from the outset to achieve reasonably 
small inter-satellite orbital separations 
needed to accommodate multiple systems 
(22 FCC 2d at 135-136): 

(a) Applicant shall consider and submit 
details regarding the selection of the orbital 
longitude (a) for its proposed system. In such 
showing, applicant shall discuss and when* 
appropriate determine the probability or in¬ 
terference between Its proposed satellite sys¬ 
tem and other satellite systems which are 
either established or proposed systems. The 
effect of tho applicant s proposed system on 
the overall utilization and management of 
the available orbital space should be consid¬ 
ered and discussed in general and In specific. 
as to the minimum separation of satellite* 
use of frequencies, orthogonal feeds, polari¬ 
zation. station keeping. Inclination, or other 
suitable standards that may be required in 
the future. Broad guidelines such as a 5 de¬ 
gree minimum separation between satellite* 
and excursions in both longitude and lati¬ 
tude of ±0.5 degrees should be observed un¬ 
til more definitive standards can be deter¬ 
mined. 

(b) The learth station | transmitting an¬ 
tenna directivity in the plane of the geo¬ 
stationary orbit shall, os a minimum, be com¬ 
parable to that of a parabolic antenna with 
a diameter of 9 meters operating at 6 GH 
and have a side lobe suppression of at lean 
25 dB. 

(c) The [earth station| receiving antenna 
directivity in the plane of the geostationary 
orbit shall, as a minimum, be comparable to 
that of a parabolic antenna with a diameter 
of 9 meters operating at 4 GHz. and have a 
side lobe suppression of at least 25 da unless 
a waiver has been granted." 


“Antenna directivity standards applicable 
to all earth station antennas have subse¬ 
quently been specified in Section 25.209 of 
the Rules arid Regulations. See Report ami 
Order in Docket No. 19495, 40 FCC 2d 395 
(1973). However, that proceeding was limited 
to questions dealing only with frequency co¬ 
ordination between earth station and terre- - 
trial stations In shared frequency bands and 
did not contemplate revolving issues relating 
to Inter-satellite Interference or orbital sep¬ 
aration Thus, while we declined to adopt rule 
restrictions on minimum antenna size in 
that proceeding on the basis of earth station- 
terrestrial considerations, we did not super¬ 
sede the 9 meter antenna size criterion spec¬ 
ified In Appendix D to ins use reasonable or¬ 
bital spacing* between domestic satellite* in 
view of the close relationship between anten¬ 
na size and inter-satellite interference level*. 
But the quoted antenna directivity and slde- 
lobe Auppreaslon standards quoted above are 
no longer applicable in light of | 25.200 of the 
Rules and Regulations which now limits *ldc- 
lobe levels in terms of a formula that to In¬ 
dependent of antenna size. 
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The purpose of these criteria was to 
establish a reasonable compromise be¬ 
tween economical earth station facilities 
and efficient orbit and spectrum usage. 
Thus, we did not Intend to require very 
high cost INTELSAT standard 30 meter 
vutenna facilities for domestic satellite 
operations, even though small orbital sep¬ 
arations were possible if only such facili¬ 
ties were to be authorized. On the other 
hand while much smaller antennas 
might have been desirable for their low 
costs, we did not believe the overall pub¬ 
lic interest would be served by the large 
orbital separations that seemed to be re¬ 
quired to accommodate such facilities 
and the resulting loss in the number of 
satellite and amount of services avail¬ 
able to the public. 

33. Noting that “Itlcchnlcal conflicts 
may arise in such areas as proposed or¬ 
bital locations and frequency usage/* we 
c oncurrently issued a Notice of Proposed 
Rule Making in Docket No. 16493. 22 
FCC 2d 810 (1970). In order to: 

• • • set forth the subject matter and Issue 
to which parties are to focus—namely, the 
. technical or economic conflicts. If any. which 
exist or may arise between applicants In this 
area, and what policies are called for In light 
or any claimed conflicts. 

Recognizing potential frequency usage 
problems that might arise in attempts to 
implement domestic satellite systems in 
the 4 and 6 GHz bands and the proposals 
ol the United States to the then Immi¬ 
nent 1971 World Administration Radio 
Conference regarding new allocations at 
higher frequencies, the Commission also 
issued a Further Notice of Inquiry and 
Proposed Rule Making in Docket No. 
16495, 25 FCC 2d 718 (1970. requesting 
lommcnts on the following questions: 

(a) How soon could equipment be avail- 

able for the use of other frequencies for do¬ 
mestic communications eateUlte systems and 
what would be the approximate estimated 
cost? - 

(b) How close to urban centers or other 
premises of potential end users of communi¬ 
cations satciuto services could earth stations 
be located if they were to use frequencies 
other than 4 and 6 OHss. considering any 
existing terrestrial use of these bands and the 
potential requirements of authorized ter¬ 
restrial services? 

(c) What are the comparative economic 
and technological advantages and disadvan¬ 
tages of using the 4 and 6 QHs bands or other 
proposed bands for domestic communications 
satellite systems. Including such factors as 
the size and exist of the earth station anten¬ 
nas, the physical characteristics and cost of 
the satellites, launch vehicles, the number 
of orbital location* for satellites capable of 
viewing all 50 States or only those In conti¬ 
nental United States, system reliability and 
redundancy, and any other pertinent factors? 

Thus, potential applicants and Interested 
parties were given full opportunities to 
comment on. or propose alternatives to. 
the technical criteria contained in Ap- 
rxmdix D to the First Report and Order. 

34. Little, if any. opposition to these 
criteria was raised by the parties in 
Docket No. 16495. Instead, some eight 
system applications and 104 earth sta¬ 
tion applications were filed pursuant to 
the First Report and Order, supra, and 


the technical criteria set out in Appen¬ 
dix D to that order. " Except for the ques¬ 
tion of orbital separations between adja¬ 
cent satellites, we therefore did not ex¬ 
plicitly review or revise the technical cri¬ 
teria set out in Appendix D when we 
adopted our Second Report and Order. 35 
FCC 2d 844 (1972). Instead, we set out 
our general policy objectives and the na¬ 
ture of the showings applicants would be 
required to make before we could And 
that a grant of their applications would 
serve the public interest. We stated that: 

Although • • • It U our Intention to make 
such determinations with due regard for the 
unique circumstances Involved bore, each 
applicant must make a sufficient showing 
of potential public benefit to Justify the as¬ 
signment of orbital locations and frequen¬ 
cies 35 FCC 2d at 851. 

With respect to orbital separations be¬ 
tween adjacent 0.8. domestic satellites, 
we decided to adopt the staff's recom¬ 
mendation u that: 

The orbital locations for satellites author- 
bred to utilize 4 and « OHi frequencies. In 
whole or in part, will be separated by no 
more than 3* (or allow for intervening as¬ 
signments separated by 3 # ) unless good cause 
Is shown for a w ider separation. u 

With respect to the request of the State 
of Alaska for a 6* orbital separation to 
meet the unique requirements of that 
state for small. Inexpensive earth states, 
we noted that “advances in earth station 
technology may shortly make It possible 
to meet the performance specifications 
needed for 3* separations with earth sta¬ 
tion antennas of smaller diameter than 
30 feet/' 35 FCC 2d at 859. 

35. However. It did not appear that the 
degree of frequency and polarization co¬ 
ordination assumed in the 8econd Report 
and Order, supra , to achieve a uniform 
3* satellite spacing was available, in the 
specific domestic satellite systems that 
were In fact pursued by the applicants. 
As a result, we found a 4* spacing guide¬ 
line more reasonable under current con¬ 
ditions. As we stated in Western Union 
Telegraph Company . 47 FCC 2d 275 
(1974), authorizing the launch of the 
WESTAR H satellite: 

4. As a preliminary matter we will address 
the question of orbital spscings. At the time 
of our various order* In Docket No. 16495 It 
was thought by the Commission that United 
States domciiUc satellites could be spaced 
three degrees apart in the geostationary orbit 
to prevent mutual Interference and that any 
one of these satellites had to be five degrees 


«• Except for two earth station application* 
that were not later prosecuted, ell of the pro¬ 
posed antennas were 9 meters or more In di¬ 
ameter. WhUe several of the system appli¬ 
cants Initially proposed operations In other 
than the 4 and 6 OH* bands, those applica¬ 
tions which were In fact prosecuted were 
later amended to propose operations only In 
the 4 and 6 OH* bonds. 

« The staff's recommendation In this regard 
was booed on technical advice from the Na¬ 
tional Aeronautics and Space Administration 
and assumes careful frequency and polariza¬ 
tion coordination. 

*» Proposed Second Report and Order Rec¬ 
ommended by the Chief, Common Carrier 
Bureau. 34 FCC 2d 9 at 72 (1972). 


from the An Ik satellites or Telesat Canada. 
Based on current system characteristics and 
reoenl calculations made by system opera¬ 
tors, the National Aeronautics and Space Ad¬ 
ministration and the Commission's staff. It 
appear that spacing* on the order of four 
degrees will be required between most of the 
domestic satellites, and that five degree spac¬ 
ing from the Anlk satellite* will be satis¬ 
factory only If certain of the R P. carriers are 
not on the name frequency as the susceptible 
carriers In the Canadian system. Such fre¬ 
quency coordination with Canada. In our 
view, wUI be practicable and Is Jus tiffed in 
the Interest of keeping the satellite spscings 
as small as possible. In the event that smaller 
earth station antennas should be authorised, 
wider spaelngs may be required. 

6. For these reasons, satellite spacing* of 
four degrees, starting five degrees from the 
Ahlk satellite location of 104* west longi¬ 
tude will be used by the Commission as a 
basis for aastgning satellite longitudes In the 
orbital arc east of the Canadian locations. 
These spacing* are still only a guide. Spac¬ 
ing* slightly smaller may be possible In some 
cases, and larger ones may be required In 
others, based on actual experience and 
measurements of satellites as they are manu¬ 
factured and placed In orbit. Among the un¬ 
certainties at this time are the Isolation that 
can be achieved by cross-polarization, the 
sldolobe levels of earth stations, and the use 
of small terminals. 

Tliese conclusions were based on techni¬ 
cal analyses assuming the use of 10 meter 
or larger antennas and did not consider 
the potential impact of smaller diameter 
antennas. 

36. To date, the Commission has au¬ 
thorized earth stations with antennas less 
than 9 meters in diameter for regular op¬ 
erations only under exceptional circum¬ 
stances involving essential communica¬ 
tions services where no other feasible 
alternative was available. 1 * Thus, we have 
considered the use of small antennas at 
earth stations located In the remote, 
largely Inaccessible locations of the 
Alaska bush for thin-route and •‘lifeline'* 
type communications. RCA Global Com¬ 
munications, Inc., ct. of.. 56 FCC 2d 660 
(1975), and on an offshore oil drillings 
platform on which it is physically impos¬ 
sible to place a standard 9 meter anten¬ 
na and which could not be served by ex¬ 
isting terrestrial facilities. Cities Service 
Oil Company, et. al. t 51 FCC 2d 653 
(1975>. 

37. To summarize, our technical regu¬ 
lation of domestic satellite facilities has 
been based on the establishment of the 
minimum technical standards necessary 
to Insure the widest possible availability 
of high quality, innovative domestic 
satellite services pursuant to the policy 
objectives set forth in our Second Report 
and Order, 35 FCC 2d at 846-847. We have 
sought to avoid placing a priori restric¬ 
tions on the design and operations of 
domestic satellite facilities, relying in¬ 
stead on applicants to come forward with 
concrete proposals, together with sup- 


** Small antennas havo olio boon authorized 
for developmental purposes on oonditlon that 
no harmful Interference be caused to other 
radio facilities and that operations be ceased 
immediately upon notification of Inter¬ 
ference. 
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porting technical analyses, to demon¬ 
strate the public benefit* of this new 
communications media. We have, how¬ 
ever. found it necessary to closely ex¬ 
amine tiie question of minimizing inter¬ 
satellite orbital separations to the extent 
practical, including any necessary re¬ 
strictions on earth station antenna size, 
to assure access to the geostationary orbit 
by present and future satellites to best 
serve the overall public interest. 

Discussion of the ABC Petition 

38. To briefly review. ABC is request¬ 
ing the Commission to “now institute 
a rule making proceeding to establish 
a basic overall design for the develop¬ 
ment of those frequency bands allocated 
for domestic satellite services.'* 14 Is sug¬ 
gests that 

• • • efficient spectrum utilization con¬ 
templated that (a) 4/6 OHx satellite band* 
be used only for services utilizing large, hlgh- 
galn antennas (30 feet) and (b) operations 
unable (or unwilling) to meet this require¬ 
ment be assigned elsewhere (i.t., the 12/14 
OHz band) • • • •• 

If the Commission does not now adopt 
such procedures. ABC assert* that the 
•'consequences of such a course to the 
broadcasting Industry in the not too dis¬ 
tant future would be to foreclose it 
effectively from the use of the 4/6 GHz 
band to satisfy basic requirements.” " 

39. This petition and the arguments 
advanced by the parties supporting the 
type of proceeding proposed by ABC 
overlook the basic regulatory framework 
we established for domestic satellite 
communications in Docket No. 16495. As 
explained above, we decided that the 
public Interest would be best served by 
providing potential users as wide a de¬ 
gree of flexibility as practical to develop 
and utilize domestic satellite facilities for 
existing and new types of services. We 
sought to avoid Imposing unnecessary a 
priori restrictions on the design and 
operations of domestic satellite facilities. 
Instead, we encouraged potential appli¬ 
cants to submit concrete proposals for 
soundly engineered facilities which we 
would review and approve if found to be 
In the public interest. Nor did we intend 
to restrict the flexibility of potential 
satellite operators to choose the fre¬ 
quency bands allocated for satellite com¬ 
munications that were best suited to 
satisfying their service objectives. Given 
the advancing state-of-the-art in satel¬ 
lite technology and the diversity of po¬ 
tential service requirement* that can be 
satisfied by satellite communications, wc 
found it preferable not to exclude any 
potential user from accessing satellites 
that may be constructed and operated 
in any of the allocated frequency bands. 

To the extent that frequency bands 
other than 4 and 6 OHz might be supe¬ 
rior from a technical And/or operational 
point of view to a particular class of user, 
such users would have a natural tech¬ 
nical and economic incentive to utilize 


»• ABC Petition at page 1. 
11 id. at page 36. 
u id at page 38. 


satellite systems operating in those 
bands when such systems become avail¬ 
able. However, we see no public interest 
to be served at this time by denying 
access to such users in the 4 and 6 GHz 
bands when satellite systems operating 
in other frequency bands arc not pres¬ 
ently available, provided that the design 
and operation of such facilities satisfy 
the technical criteria we have estab¬ 
lished for these bands. 

40. Our primary technical objective is 
to insure the widest availability of 
domestic satellite service to potential 
users by requiring that domestic satellite 
systems be designed from the outset to 
achieve reasonably small orbital separa¬ 
tions between satellites. Thus, we 
adopted a minimum antenna size of 9 
meters as the generally applicable cri¬ 
terion for accomplishing this objective 
in view of the critical relationship be¬ 
tween antenna size and required inter- 
satellite orbital separation*. In doing so, 
however, we did not preclude the author¬ 
ization of soundly engineered but smaller 
antennas in the 4 and 6 GHz bands, but 
only required that the use of such facili¬ 
ties would not constrain either our efforts 
to achieve reasonably small orbital 
separations or the flexibility of space 
segment operators to reconfigure trans¬ 
ponder traffic assignments to best serve 
their customers. 

41. ABC. as well as GTE SC in its pro¬ 
posed alternatives, would have us revise 
our domestic satellite policies to make 
antenna size the primary criterion of 
acceptability for licensing in the 4 and 6 
GHz bands. 8uch a myopic approach to 
the regulation of domestic satellite 
facilities was not contemplated in the 
proceedings in Docket No. 16495 which 
sought to provide as wide a degree of 
flexibility in the design and operation of 
domestic satellite facilities as was con¬ 
sistent with the requirement to achieve 
reasonably small inter-satellite orbital 
spaclngs. To the extent that this goal 
can be achieved with well engineered 
facilities using antennas less than 9 
meters in diameter, precluding the use 
of such facilities in the manner proposed 
by ABC would be inconsistent with the 
domestic satellite policy objectives we 
adopted in our Second Report and Order. 

42. Underlying the ABC Petition also 
appears to be a concern that the broad¬ 
casting industry might not be able to im¬ 
plement a program distribution system 
in the 4 and 6 GHz bands if and when 
they decide to do so in the future. Of 
course, we can not guarantee any par¬ 
ticular user that sufficient satellite 
capacity in these bands will in fact be 
available for it* specific use at some 
future date in view of the inherent 
limited nature of this orbit and spectrum 
resource and the growth in demand for 
domestic satellite services by all types of 
users. What we have done, however, is 
to establish the basic technical frame¬ 
work described above to achieve as large 
a supply of satellite capacity as practical 
in the 4 and 6 GHz bands by limiting 
orbital separations between satellites to 
reasonable values. In this way, wc seek 


to maximize the opportunities for the early 
acquisition of technical, operational, at d 
marketing data and experience In the uw of 
this technology a» a new communications re* 
source for all type* of service*. 35 FOC 2d at 
846. 

In vieur of tills objective, wc would find 
it incongruous to Initiate a proceeding 
like the one proposed by ABC. which 
could have the effect of delaying or deny¬ 
ing the opportunity of applicants who arc 
presently willing and ready to construn 
and operate facilities in the 4 and 6 GHz 
bands meeting our technical require¬ 
ments. in order to assure future access to 
domestic satellites in these bands by 
other potential users who have yet to 
decide whether or not they arc Interested 
in establishing such systems. 

43. Thus, even if the available 4 and 6 
GHz transponder capacity were to be¬ 
come fully utilized by the time ABC oi 
other brondensters were in fact ready to 
implement a program distribution net¬ 
work. this would not be a result of our 
authorization of what ABC characterizes 
os substandard earth stations, Le. % those 
with antennas less than 9 meters in di¬ 
ameter. Rather, it would only reflect the 
actual benefits of domestic satellite com 
mimical ions to all segments of the pubb 
demonstrated by the growth in the nuir. 
ber of transponders in actual use to pro¬ 
vide service to all types of users W< 
therefore find no public interest to br 
served by excluding potential user, 
whose facilities satisfy the technical 
criteria set forth above from use of the 
4 and 6 GHz bands solely on the basis of 
the size of the antennas they propose to 
use. Accordingly, the ABC Petition will 
be denied. 

Discussion or the CATA Petition 

44. CATA asks the Commission to Issue 
a declaratory ruling or institute a rule 
making proceeding looking towards the 
authorization of antennas less than 9 
meters In diameter by cable television 
systems for program distribution. As we 
have explained above, our domestic satel¬ 
lite policies do not preclude and have 
never precluded the authorization of 
such facilities if certain showings can be 
made. Thus, the authorization of such 
facilities does not imply a substantive 
change In practice requiring prior rule 
making as argued by ABC. GTE8C and 
NAB. Rather, a declaratory ruling is an 
appropriate means pursuant to § 1.2 of 
our Rules and Regulations and Section 
554(c) of the Administrative Procedure 
Act to resolve the outstanding contro¬ 
versies and remove uncertainties sur¬ 
rounding the licensing of such facilities 
In issuing this decision, we arc only 
clarifying the nature of the showings and 
information which w r e would consider to 
be an acceptable demonstration that 
proposed small earth antennas would 
satisfy the technical objectives we have 
previously set forth for domestic satellite 
communications. 

45. In addressing tills question, it must 
be emphasized that the desire of a poten¬ 
tial user to utilize an earth station 
antenna less than 0 meters In diameter is 
not the sole criterion of whether such a 
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facility is acceptable for licensing In the 
4 and 6 QHz bands. It is incumbent on 
him to demonstrate, on the basis of sound 
engineering analyses, that the proposed 
faculties will satisfy the required per¬ 
formance objectives of the user and 
would not impose additional restraints 
on the flexibility of sateUite operators to 
satisfy the domestic satellite communica¬ 
tions needs of customers using 9 meter or 
larger antennas. In particular, we must 
also be assured that our objective of 
achieving reasonably small Inter-satel¬ 
lite orbital separations lor earth stations 
with standard size antennas would not 
be frustrated by authorizing the use of 
small antennas. 

46. The nature of the showings con¬ 
templated in Docket No. 16495 and our 
previous statements concerning this 
issue * 1 ‘ will be set forth in greater detaU 
below. Assuming these requirements are 
satisfied by the applicant, we see no pub¬ 
lic Interest to be generally served at this 
Ume by requiring further showings re- 
Kardlng the comparative quality or 
quantity of service obtained through 
such faculties relative to that obtainable 
from 9 meter or larger antennas. Nor 
do we And it essential to continue to 
limit the availability of small antennas 
that fully comply with these standards 
only to situations involving essential 
communications services. In our view, 
the public interest in efficient orbit and 
spectrum utilization would not bo ad¬ 
versely affected by permitting the use of 
soundly engineered small antenna fa¬ 
cilities that meet the performance ob¬ 
jectives for the particular communica¬ 
tions requirements of the user under the 
terms and conditions set forth below. 

47. Before turning to the question of 
the types of showings that will be re¬ 
quired for the licensing of smaU anten¬ 
nas, wc will first address two issues 
raised by parties commenting on these 
petitions. One Issue is the Impact on ter¬ 
restrial facilities operating in the 4 and 
6 GHz bands that might result from a 
proliferation of small antennas. ITie 
second relates to the suggestion that li¬ 
censing of roceive-only stations be made 
optional at the sole discretion of the sta¬ 
tion operator. 

Impact on Terrestrial Facilities 

48. Several parties argue that the au¬ 
thorization of small antennas would 
lead to a proliferation of earth stations 
in the 4 and 6 GHz bands which would 
be detrimental to the use of these bands 
by terrestrial microwave systems. We 
find no merit In this argument As 
pointed out by NCTA In its Reply Com¬ 
ments, these bands are shared on a co¬ 
equal basis by both the terrestrial and 
satellite services. Thus, we have estab¬ 
lished a prior coordination mechanism 
for these bands in Parts 21 and 25 of our 


’•See Second Report and Order, supra at 
859; Cities Service Oil Company , et. af., 61 
FCC *d 853, 087 889 (1975); UA-Columbia 
Cablcrirton, inc. t et. of, 55 FOC 2d 658. 880 
(1975); and RCA Global Communications, 
inc.. et. ar, 56 FCC 2d 880. 890 691 (1975). 


Rules and Regulations to assure equita¬ 
ble use of these frequency bands by sta¬ 
tions In both services. The authorization 
of an earth station necessarily restricts 
the flexibility of terrestrial operators in 
siting point-to-point microwave facili¬ 
ties in the vicinity of the earth station 
in the same manner that our authoriza¬ 
tion of terrestrial facilities restricts flexi¬ 
bility in siting earth stations. However, 
this situation is inherent to the shared 
usage of these bands by terrestrial and 
space services and is not a sufficient rea¬ 
son for precluding growth in the usage 
of these bands by either service .• 

49. It should be noted that we ex¬ 
pressed initial concern in our First Re¬ 
port and Order regarding the feasibility 
of actually Implementing domestic satel¬ 
lite systems in the 4 and 6 GHz bands 
because of the terrestrial congestion that 
even then existed. However, the past few 
years have dispelled these concerns In 
light of the numerous earth stations that 
have since been successfully coordinated 
and placed into operation In these bands 
without harmful Interference. Moreover, 
as pointed out in the comments, various 
techniques are available to a potential 
earth station operator to reduce the po¬ 
tential of Interference under the partic¬ 
ular circumstances encountered * 

50. In view of the public interest to 
be served by the availability of both 
terrestrial and earth station facilities 
in the 4 and 6 GHz bands, we And no rea¬ 
son to restrict the growth of either type 
in these bands. Our prior coordination 
procedures adequately protect existing 
and planned frequency usage of these 
bands by both services, Thus, any growth 
In the use of these bands by domestic 
satellite earth station facilities under 
these procedures will result In a more 
intensive utilization of these bands which 
only reflects the public demand for do¬ 
mestic satellite communications. 

Licensing Reckive-Only Eaiith 
Stations 

51. It has also been suggested In the 
pleadings on the CATA Petition that li¬ 
censing of receive-only earth stations be 
made optional at the discretion of the 
operator. We believe it necessary to ad¬ 
dress this point here. Our decision to 
Individually license receive-only earth 
stations was set forth in our First Report 
and Order, supra where we stated: 

Wo think that rccelte/only stations must bo 
licensed by the Commission If they are to bo 
protected from Interference, end aleo to as¬ 
sure the quality of service Intended for use 
by the public 


•It should be noted that while the au¬ 
thorisation of one terrestrial station may 
preclude the authorization of another terres¬ 
trial station nearby because of Interference 
between the two. an earth station can not 
Interfere with another except indirectly 
through Adjacent satellite interference. This 
is because the earth stations transmit In one 
band (6 QHz) and receive In a different one 
<4 QHz). Thus, earth stations can be sited 
directly adjacent to each other without in¬ 
terference. 

* This includes artificial site shielding and 
interference cancelling techniques. 


While neither our power to require li¬ 
censing of these types of receive-only 
earth stations, nor the need for a li¬ 
censing procedure to provide protection 
from interference is at issue here, ques¬ 
tions were raised concerning the de¬ 
sirability of continuing to require earth 
station operators to obtain protection 
from interference. 

52. As noted above, receive-only earth 
stations are subject to harmful inter¬ 
ference from ter rest rial transmitters in 
the 4 GHz band. If receive-only earth 
stations are placed into operation in a 
maner that does not insure freedom from 
interference at the outset, users would 
come to rely on the availability of facili¬ 
ties whose usefulness can be suddenly 
terminated due to harmful interference. 
We are not convinced that the public 
Interest woud be seved by allowing such 
situations to arise when our present prior 
coordination and licensing procedures 
are available to prevent such occurrences 
from arising In the future. This Is par¬ 
ticularly true when the earth stations is 
being used to receive program material 
to be distributed to end viewers by ter¬ 
restrial means such as cable television 
systems. We do not see how the earth 
station operator can fulfill his public 
service responsibilities in such cases by 
placing himself in a position where bis 
ability to serve the public can be Jeopar¬ 
dized by harmful interference to his 
earth station facilities. Therefore, as we 
previously stated, w*e will require receive- 
only earth station operators to follow 
our prior coordination and licensing pro¬ 
cedures. 

53. We recognize, however, that some 
degree of flexibility should be provided 
to potential earth station operators to 
execlse sound engineering Judgment in 
assessing the acceptability of particular 
interference conflicts or in choosing 
among available alternatives to eliminate 
such conflicts." An additional measure of 
flexibility to choose among available 
types of well engineered earth station 
facilities that satisfy the licensee's serv¬ 
ice requirements Is also consistent with 
our domestic satellite poliices. However, 
this flexibility to the licensee to exercise 
his own engineering Judgment in specific 
and isolated cases can not be extended 
without limit to the overall design or 
domestic satellite facilities or the li¬ 
censee’s basis ability to meet his public 
service responsibilities through the pro¬ 
posed facilities. 

Declaratory Ruling 

54. As we have previously explained 
above, our domestic satellite policies do 
not necessarily preclude the authoriza¬ 
tion of earth station antennas less than 
9 meters in diameter in the 4 and 6 GHz 
bands. What is necesary is to clarify this 
matter by setting forth the general types 
of technical Information and showings 
that are required before such facilities 
can be authorized by the Commission. 
In the next section, we will apply these 


** As an example of thU flexIbUlty. w?« 

I 25.252(c) of the Rulee and Regulation*. 
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general considerations to the specific 
case of small antennas to be used for the 
reception of program material to be dis¬ 
tributed to end viewers by cable tele¬ 
vision systems within the 48 continuous 
states. 

55. As stated above, it is our intent 
to avoid imposing unnecessary a priori 
technical contraints on the design and 
operation of high quality domestic satel¬ 
lite facilities and communications links 
available to potential users. In this way. 
we seek to provide the opportunity to 
potential licensees to develop innovative 
and well engineered facilities and serv¬ 
ices that can demonstrate In practice the 
unique potential of domestic satellite 
communications to better serve the pub¬ 
lic interest in efficient and economical 
telecommunications. On the other hand, 
this flexibility must be constrained by 
the need to design and operate these 
domestic satellite facilities in a manner 
that Insures as great an availability of 
domestic satellite capacity as practical 
to potential users by multiple suppliers 
by achieving reasonably small inter- 
satcllitc orbital separations. Moreover, 
ir view of the dynamic nature of domes¬ 
tic nature of domestic satellite commu¬ 
nications, flexibility must be retained to 
relocate satellites from their initial or¬ 
bital locations as required in the public 
interest and to reconfigure transponder 
traffic assignments as required by the 
satellite operator to best serve the pub¬ 
lic. Tills overall flexibility in space seg¬ 
ment operations should not be limited by 
constraints Imposed by Individual earth 
stations. 

56. The 9 meter minimum size crite¬ 
rion a for domestic satellite earth station 
antennas set forth in Appendix D to the 
First Report and Order is intended to 
Insure that domestic satellite systems 
operating In the 4 and 6 OHz bands will 
be designed from the outset in a manner 
that reasonably achieves these objectives 
without requiring excessively high cost 
facilities. While we initially sought to 
achieve a satellite spacing no greater 
than 5 degrees in our First Report and 
Order, a 3 degree spacing was found to 
be achievable in our Second Report and 
Order, if careful frequency and polariza¬ 
tion coordination were performed be¬ 
tween adjacent satellites. Since such 
careful coordination was not possible be¬ 
tween the first generation of domestic 
satellites, we Inter found that the actual 
satellites, utilizing only 9 meter or larger 
earth stations antennas, could be spaced 
4 degrees apart provided that a limited 
degree of frequency coordination is per¬ 
formed by satellite operators to avoid 


* Although Appendix D to phrast-d In terms 
of directivity, we find It appropriate to apply 
this 9 meter standard in terms of physical 
aperture In tight of the subsequently 
adopted eldelobe performance requirements 
set forth in Section 25.200 of the Rules and 
Regulations. However. It was announced aa 
and has remained a comparability standard 
rather than an absolute sine limitation (see 
Para. 32). 


certain worst case situations.* * * Given 
the present state-of-the-art in satellite 
and earth station technology, the 9 meter 
and larger earth station antennas au¬ 
thorized to date have achieved to the 
extent practical the technical objectives 
set forth above. 

57. We recognized that there are ap¬ 
plications of domestic satellite commu¬ 
nications in the 4 and 6 GHz bands which 
can be implemented with earth station 
antennas less than 9 meters in diameter. 
Of particular concern here are those 
cases where the user’s primary objective 
is to minimize the cost of earth station 
facilities by using a smaller antenna and 
foregoing the higher signal quality and 
reliability available with a conventional 
9 meter antenna. 1 * We do not believe that 
the public interest would be served by 
denying the user the opportunity of mak¬ 
ing such a choice. But before granting a 
license to operate such earth station fa¬ 
cilities, we must first be astircd that the 
station will be designed and operated in 
a manner that w r ill achieve the appli¬ 
cant's stated service objectives and that 
the use of such a small antenna would 
in no case be the limiting factor in 
achieving small in ter-satellite orbital 
spaclngs or Impose additional constraints 
on flexibility of“ transponder usage. 

58. In making such a showing, the ap¬ 
plicant must clearly state the overall 
performance objectives to be achieved 
for each type of communlcaions link to 
be operated through the proposed fa¬ 
cilities. The overall performance objec¬ 
tives must then be broken down into the 
objectives to be met for each source of 
signal degradation to be encountered 
<e.g. uplink and downlink thermal noise, 
intcrmodulation noise, intra-satellite 
interference, terrestrial interference, 
inter-satellite interference. ctc.>. togeth¬ 
er with the necessary technical calcula¬ 
tions demonstrating that each of these 
individual objectives will be satisfied by 
the proposed facilities. We do not believe 
it necessary or desirable for the Com¬ 
mission to prescribe specific per¬ 
formance objectives at this stage in 
the development of domestic satellite 
communications. Applicants may rely on 


n In particular, trim* mission cl an analog 
television signal over one satellite on the 
same frequency transponder that an adja¬ 
cent satellite U carrying single channel per 
carrier or other multiple access transmis¬ 
sions. 

* It should also be recognized that domes¬ 
tic satellite facilities are subject to inter¬ 
ference from radio facilities operated In 
other countries, and additional constraints 
might be necesary In particular cases to 
avoid Interference between radio stations 
operated by U-8. entities and those of other 
administrations. However, such conditions 
will be resolved on a case-by-case basis pur¬ 
suant to existing international coordination 
procedures. 

M Of oourse, a licensee's objective to mini¬ 
mise earth station costs does not in Itself 
override a licensee's common carrier or other 
public service obligations that are to be 
satisfied by the proposed facilities. 


relevant CCIR reports and recommenda¬ 
tions and on other recognized Industry 
standards or where such standards are 
either not existent or inapplicable, alter¬ 
native performance objectives can be 
advanced by the applicant. Sound engi¬ 
neering practices must be demonstrated 
to insure that the facilities will provide 
the quality of service required. 

59. With respect to potential inter- 
satellite Interference, the applicant must 
examine each type of existing or planned 
rX carrier transmitted over any type of 
authorized or proposed domestic satel¬ 
lite at an orbital separation of 4 degree* 
to insure that the proposed small anten¬ 
na will neither receive nor cause unac¬ 
ceptable levels of Interference assuming 
co-channel operations. Calculated inter¬ 
ference levels may be expressed in what¬ 
ever terms fe.g. carrier-to-interference 
ratios, plcowatts, etc.) are most appro¬ 
priate to the circumstances under con¬ 
sideration. However, the relationship be¬ 
tween these levels and the output signal 
quality of the channel from the earth 
station must be clearly stated. Advan¬ 
tages due to cross-polarization between 
adjacent satellites may be used where 
available/ Until a greater degTee of ex¬ 
perience is available, we believe It pref¬ 
erable not to specify at this time fur¬ 
ther details on the precise assumptions 
and methodology to be employed in mak¬ 
ing such analyses, except to require that 
the best available engineering informa¬ 
tion and procedures be employed in the 
particular circumstances. 

— 60. We will not require that a detailed 
showing be made for each individual 
small earth station antenna, but will en¬ 
tertain prototype comprehensive anal¬ 
yses for a specific type of operation any¬ 
where within the coverage area of a 
satellite. However, in such cases, the 
technical analysis must clearly identify 
the range of performance obtained with¬ 
in the coverage area from best to worn 
case conditions. Our determination of 
the general acceptability for licensing of 
small antennas in such cases will be 
based on the nominal case conditions if 
it is shown that suitable arrangement* 
can be made for acceptable operation* 
under worst case conditions. Having ac¬ 
cepted a showing in the general case, we 
would then routinely process applica¬ 
tions meeting the underlying technical 
assumptions on which the prototype 
showing was made. However, applicants 
encountering worst case conditions 
would be required to adopt appropriate 
measures, based upon their own engi¬ 
neering judgment, to ensure that their 
proposed facilities will in fact produce a 
level of performance which is acceptable. 

61. The Commission will review such 
showings and request such additional in¬ 
formation as necessary to insure that the 


r Until measured data la available, value 
for croas-poUrlxalon discximlnalon should 
not exceed 4 dB for the RCA 8ATCOM satel¬ 
lite and 6 dB for the ANIK. COMSTAR and 
WESTAR satellites. 


FEDERAL REGISTER. VOL 42, NO. 8—WEDNESDAY. JANUARY 12, 1 977 

















NOTICES 


| 

2539 




proposed operations satisfy the objectives 
*c have set forth above. In issuing au- 
-lorizations for small antenna earth sta¬ 
tion facilities, the Commission will limit 
the operations of the station to only those 
ripeclficaUy addressed in the technical 
analysis. Additional terms and conditions 
may be imposed os required to further 
these objectives. The Commission will 
endeavor to maintain a current compila¬ 
tion of the technical data needed to per¬ 
form the type of analyses described above 
and will require domestic satellite licens¬ 
ees to submit any data regarding their 
satellite operations required In this re¬ 
gard. It is anticipated that these pro¬ 
cedures will be further refined as experi¬ 
ence is gained in the future.” 

Authoiizatzox or Small Antennas roa 
Cable Television Systems 

62. Several parties supporting the 
CATA Petition have submitted technical 
analyses purporting to demonstrate that 
antennas as small as 4 5 meters are ac¬ 
ceptable for use by cable television sys¬ 
tems within the 48 contiguous states” 
for reception of program material dis¬ 
tributed by domestic satellite. None of 
the parties opposing the CATA Petition 
havo raised any objections to the techni¬ 
cal details of the analyses presented by 
the parties supporting the CATA Peti¬ 
tion. Since we have already disposed of 
their other objections, the remaining is¬ 
sue to the decided Is whether "an ade¬ 
quate showing has been made to satisfy 
the technical criteria and objectives set 
forth above. 

63. We have reviewed the various tech¬ 
nical information and analyses sub¬ 
mitted by various parties in support of 
the CATA Petition and, In the attached 
Appendix, we present our assessment of 
the Acceptability of antennas as small as 
4.5 meters for cable television systems In 
a form that is consistent with the guide¬ 
lines set forth above. For this purpose, we 
have assumed nominal performance and 
interference objectives which HBO and 
others suggest would provide acceptable 
signal quality for cable television sys¬ 
tems. Specifically, we consider the feasi¬ 
bility of employing 4.5 meter antennas 
to achieve a 14 dB carrier-bo-noise 
ratio” which provides a 3 dB margin over 
the 11 dB FM threshold of conventional 
receivers, and an l&xlB carrter-to-inter- 
ference ratio with 4 degree satellite sep- 


" In purlieu] at, some variation in the 
methods employed In. performing such analy- 
**« (e g. use of addition* *) discrimination due 
to frequency interleaving between rJ. car¬ 
rier* 1 may be warranted in cases involving 
«*tfientlAl communications that can be pro¬ 
vided only by means of small antenna*. 

* Since the offshore areas ot Alaska, Ha¬ 
waii and Puerto Rico may be aenred by dif¬ 
ferent satellite antenna feed*, additional 
analyses are required in this regard before 
tbo determination* reached below can be ex¬ 
tended to these point*. 

-If this carrier-to-rvolse ratio is In fact 
achieved under actual operating condition*, a 
52 dB signal-to-weighted noise ratio will re- 
•uU with the type of modulation parameter* 
currently employed to distribute program- 
m ibg by domestic satellite. 


anatlons.” It to not our Intent, however, 
that these particular values be estab¬ 
lished as concrete standards that must 
be met by each Individual earth station. 
Rather, these values are used In our 
analyses os being representative of the 
type of good engineering design practices 
on which our general evaluation of such 
proposals must be based. It to particu¬ 
larly difficult to establish concrete per¬ 
formance objectives for television signals 
because of the highly subjective nature 
of the perceived effect* of thermal noise 
and interference. 

64. The carrier-to-noise ration achiev¬ 
able by a given size of earth station an¬ 
tenna depends primarily on the receiver 
noise temperature” and the radiated 
power of the satellite towards the earth 
station. With the domestic satellites cur¬ 
rently In operation, achieving a 14 dB 
carrier-to-notoe ratio with a 4-5 meter 
antenna at many, if not most, locations 
in the 48 contiguous states to technically 
feasible If a sufficiently low noise receiver 
to employed at the earth station. How¬ 
ever. the technical analyses submitted iu 
support of the CATA Petition overesti¬ 
mate the performance that can actually 
be achieved In practice by 4.5 meter an¬ 
tennas due to their* exclusion of various 
types of miscellaneous losses and varia¬ 
tions between the radiated powers of dif¬ 
ferent satellites. These variations can in 
some circumstances exceed the assumed 
margin above FM threshold if the low 
notoe receiver were selected only on the 
basis of the highest power satellite and 
free space propagation loss, and It to 
agreed that unacceptable performance 
will result when the received carrier-to- 
notoe ratio falls below FM threshold. In 
some cases, receivers with FM thresholds 
extended down to an 8.5 dB carrier-to- 
notoe ratio might be used, although the 
resulting signal-to-weigh ted noise ratio 
will bo less than that achieved by re¬ 
ceivers with 11 dB FM thresholds. How¬ 
ever, the carrier-to-notoe ratio actually 
received at the earth station (Including 
miscellaneous losses and variations in 
satellite power) should exceed the FM 
threshold of the earth station receiver 
by at least 1 to 2 dB. and simultaneously 
furnish a minimum 36 dB 8/N ratio at 
the subscriber terminals as specified in 
4 76.605(a)(9) of the Rules and Regu¬ 
lations. 

65. In analyzing the effects of inter¬ 
satellite interference, most of the parties 
calculate received interference levels on 
the bosto of on assumed model consisting 
of five specific satellites to compute on 
aggregate intersatellite interference 
level. However, use of such a model may 
overlook other particular configurations 
of satellites which could causo the inter¬ 
ference levels to be exceeded in those 
coses. It to therefore necessary that in¬ 
terna telllte Interference be calculated on 


* According to aomt subjective evaluation*, 
tho effect* of interference were first detecta¬ 
ble at this carri*r-to-lnt*rfereace lev*). 

* in the general sense, the received carrier- 
to-notoe ratio is proportional to the ratio 
between the antenna gain (La. size) and the 
receiving system system noise temperature. 
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a single entry basis for each possible 
paix 2 of desired and interfering satellites, 
with a suitable adjustment to convert the 
carrier-to-total Interference objective 
identified above into a single entry cri¬ 
terion. When this analysis to performed, 
it appears that the c&rrier-to-interfer¬ 
ence objective will be satisfied for present 
domestic satellites if the earth station 
sidelobe levels do not exceed the envelope 
defined in 125.209 of the Rules and 
Regulations. 

66. In review, It does not appear that 
the stated nominal objectives will In fact 
be satisfied under all worst case condi¬ 
tions by 4.5 meter antennas. Careful en¬ 
gineering consideration will havo to be 
given by the licensee to the specific cir¬ 
cumstances existing at his particular lo¬ 
cation, particularly with respect to the 
choice of antenna size and the low noise 
receiver to be employed at hto station. 
Moreover, he will also have to assess the 
various tradeoffs in hto particular case 
between antenna size, receiver noise tem¬ 
perature, FM threshold, desired perform¬ 
ance and the cost of hto facilities. How¬ 
ever. it appears that the required per¬ 
formance and interference objectives can 
generally be met for many. If not mast, 
locations within the 48 contiguous states 
by antennas as small as 4.5 meters in 
diameter with an appropriately chosen 
low notoe receiver. This assumes that the 
licensee will exercise good engineering 
Judgment In the selection of the appro¬ 
priate type of facilities required in hto 
particular circumstances. 

67. It therefore appears that the use 
of 4.5 meter antennas for reception of 
programming material by coble television 
operators within the 48 contiguous states 
will not in general adversely affect re¬ 
quired satellite orbital spacings and the 
quality of service generally offered to the 
public served via such earth stations fa¬ 
cilities. We cannot, however, make at 
tills time any findings that this will in 
fact be the case for any particular earth 
station. Each potential earth station op¬ 
erator must evaluate the precise circum¬ 
stances that exist in hto location and 
employ sound engineering Judgment in 
selecting the type of facilities best suited 
for hto application. In order to demon¬ 
strate the acceptability of a receive-only 
earth station antenna between 4.5 * and 
9 meters In diameter for cable television 
use. an applicant for such facilities will 
have to include certain supplemental in¬ 
formation in its application to demon¬ 
strate that acceptable performance ob¬ 
jectives can in fact be achieved by their 
proposed facilities under their particular 
circumstances. At a minimum, this 
should include <a) the make, model num¬ 
ber. notoe temperature and FM threshold 
of the receiving equipment to be em¬ 
ployed. (b) a detailed calculation of the 
overall receiving system notoe tempera¬ 
ture Identifying all relevant notoe con¬ 
tributions. (c) for each satellite from 
which signals are to be received at the 


■ With respect to born antennas, *ucb 
types of antenna* with apertures a* small 
a* 14 feet will be considered to fall within 
thto range for routine processing. 
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station. & detailed link calculation of the 
video and audio signal-to-nolse ratios to 
be achieved assuming appropriate values 
of miscellaneous losses in addition to 
free space propagation loss and (d) a 
statement of the licensee's desired car¬ 
rier-to-interference ratio objectives for 
terrestrial and inter-satellite interfer¬ 
ence. Assuming cable television operators 
exercise sound engineering Judgment In 
the selection of the equipment to be used 
at proposed receive-only earth stations, 
we can. however, conclude that such use 
of earth station antennas as small as 4.5 
meters in diameter can generally be ex¬ 
pected to satisfy the technical criteria 
established for domestic satellites and 
that no public interest would be served 
by denying potential licensees from 
availing themselves of the use of such 
facilities under these circumstances. 

Order 

68. Accordingly, for the reasons set 
forth above. It is ordered That the peti¬ 
tion (RM-2614) of the American Broad¬ 
casting Companies captioned above is 
denied. 

69. It is further ordered That the re¬ 
quest of the Community Antenna Tele¬ 
vision Association (RM-2725) captioned 
above is granted to the extent set forth 
above. 

70. It is further ordered That appli¬ 
cations filed by cable television system 
operators proposing the use of 4.5 meter 
or larger antennas within the 48 con¬ 
tiguous states for reception of television 
programming material distributed by do¬ 
mestic satellites will be routinely proc¬ 
essed in the future in accordance with 
the conditions set forth above. 

Federal Communications 
Commission," 

Vincent J. Mullins, 

Secretary. 

fFB Doc.77-1074 Filed 1-11-77;8:45 am) 


FEDERAL MARITIME COMMISSION 

BOARD OF TRUSTEES OF THE GALVES¬ 
TON WHARVES COOK TERMINAL COM¬ 
PANY. INC. AND COOK INDUSTRIES, 
INC. 

Agreement Filed 

Notice Jjb hereby given that the follow¬ 
ing agreement has been filed with the 
Commission for approval pursuant to 
section 15 of the Shipping Act. 1916. as 
amended (39 6tat. 733. 75 Stat. 763. 46 
U.S.C. 814). 

Interested parties may inspect and ob¬ 
tain a copy of the agreement at the 
Washington office of the Federal Mari¬ 
time Commission. 1100 L 6treet, NW., 
Room 10126; or may Inspect the agree¬ 
ment at the Field Offices located at New 
York, NY.. New Orleans, Louisiana, 8an 
Francisco. California, and Old 8an Juan. 
Puerto Rico. Comments on such agree¬ 
ments. including requests for hearing, 
may be submitted to the Secretary, Fed- 


“ See separate statement of Commissioner 
Washburn and Appendix filed with original 
document. 


eral Maritime Commission, Washington. 
D. C. 20573, on or before January 24. 
1977. Any person desiring a hearing on 
the proposed agreement shall provide 
a clear and concise statement of the 
matters upon which they desire to ad¬ 
duce evidence. An allegation of dis¬ 
crimination or unfairness shall be ac¬ 
companied by a statement describing 
the discrimination or unfairness with 
particularity. If a violation of the Act or 
detriment to the commerce of the United 
States is alleged, the statement shall set 
forth with particularity the acts and cir¬ 
cumstances said to constitute such vio¬ 
lation or detriment to commerce. 

A copy of any such statement should 
also be forwarded to the party filing the 
agreement (as indicated hereinafter) 
and the statement should indicate that 
this has been done. 

Notice of agreement filed by: 

Mr. Carl 8. Parker. Jr., Traffic Manager. Board 

of Trustees of the Galveston Wharves. 802 

Rosenberg. P.O. Box 328. Galveston. Texas 

77550 

Agreement No. T-2814-3/T-2814-A- 
3/T-2814-B-2 (hereinafter referred to as 
“Amendment") is a single document 
which modifies three separate agree¬ 
ments relating to the construction, lease 
and guarantee of a materials handling 
facility at Galveston, Texas: (l) Agree¬ 
ment No. T-2814, which is between the 
Board of Trustees of the Oalveston 
Wharves (Galveston) and Cook Terminal 
Company. Inc., (Cook), and provides for 
Galveston’s construction of a materials 
handling facility to Cook's specifications 
for the warehousing, storage, condition¬ 
ing and shipping of bulk commodities: 
<2) Agreement No. T-2814-A. which is 
also between Galveston and Cook and 
provides for the lease of this facility to 
Cook: and (3) Agreement No. T-2814-B, 
which is between Galveston and Cook's 
parent company. Cook Industries, and 
provides for the guarantee of Cook’s ob¬ 
ligations to Galveston under Agreement 
No. T-2814-A, above. 

The purpose of the Amendment is to 
take formal note of certain events which 
have occurred since the original execu¬ 
tion of Agreements Nos. T-2814. T-2814- 
A and T-2814-B and of facts which now 
exist. To accomplish this, the Amend¬ 
ment: (a) deletes the third sentence of 
Paragraph III of Agreement No. T-2814. 
and all of Paragraphs VII through XI of 
Agreement No. T-2814: (b) amends the 
first sentence of Agreement No. T-2814 
to provide that Galveston’s financing of 
its acquisition of the facility, the pay¬ 
ment of any remaining costs of con¬ 
structing the facility and the payment of 
costs associated with the Issuance of 
bonds shall be accomplished through 
Galveston’s prompt issuance and sale of 
Its City of Galveston, Texas. Special Con¬ 
tract Revenue Bonds. Series 1976; (c) 
amends Paragraph XIV of Agreement 
No. T-2814 to provide for the amounts 
payable by Cook In the event of the 
agreement’s termination; and (d) 
amends all references in Agreements Nos. 
T-2814-A and T-2814-B to "City of Oal¬ 


veston. Texas, Special Contract Revenue 
Bonds. Series 1975", to refer to "City of 
Galveston. Texas. Special Contract Rev¬ 
enue Bonds, Series 1976." 

By order of the Federal Maritime Com¬ 
mission, 

Dated: January 7,1977.- 

Francis C. Htxrney, 
Secretary. 

|PR Doc.77-1079 Filed 1-11-77;8:45 am] 


CERES, INC. AND TRI-STATE TERMINALS, 
INC. 

Agreements Filed 

Notice is hereby given that the follow¬ 
ing agreements have been filed with the 
Commission for approval pursuant to sec¬ 
tion 15 of the Shipping Act, 1916, as 
amended (39 Stat. 733, 75 Stat. 763, 46 
U.SC. 814). 

Interested parties may Inspect and ob¬ 
tain a copy of the agreements at the 
Washington office of the Federal Mari¬ 
time Commission, 1100 L 8trect, NW.. 
Room 10126; or may inspect the agree¬ 
ments at the Field Offices located at 
New York, N.Y., New Orleans. Louisiana. 
San Francisco. California, and Old San 
Juan, Puerto Rico. Comments on such 
agreements, including requests for hear¬ 
ing. may be submitted to the Secretary 
Federal Maritime Commission. Washing¬ 
ton. D.C. 20573. on or before February 1, 
1977. Any person desiring & hearing on 
the proposed agreements siiall provide a 
clear and concise statement of the mat¬ 
ters upon which they desire to adduce 
evidence. An allegation of discrimination 
or unfairness shall be accompanied by a 
statement describing the discrimination 
or unfairness with particularity. If a vio¬ 
lation of the Act or detriment to the 
commerce of the United States is alleged, 
the statement shall set forth with par¬ 
ticularity the acts and circumstance* 
said to constitute such violation or detri¬ 
ment to commerce. 

A copy of any such statement should 
also be forwarded to the party filing the 
agreements (as indicated hereinafter' 
and the statement should indicate that 
this has been done. 

Notice of agreements filed by: 

Robert Stock. President. Ceres. Incorporated. 

12800 Butler Drive, Chicago. Illinois 60633 * 

Agreement No. T-3397, between Ceres. 
Incorporated (Ceres) and Tri-State 
Terminals, Inc.. (Tri-State). provides for 
the sublease to Tri-State of those prem¬ 
ises leased by the Indl&nA Port Com¬ 
mission (Port) to Ceres in FMC Agree¬ 
ment No. T-3310. The premises to be 
subleased to Tri-State include Transit 
Shed No. 2 at Bums Waterway Harbor 
together with the free, unimpeded and 
exclusive use of the wharfage and truck¬ 
ing concourse adjacent to the leased 
premises. The facility is to be operated 
as a ship, barge, railroad and truck ter¬ 
minal and warehouse. As compensation, 
the Port is to receive $100,000 annually 
Tri-State is also required to collect and 
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pay to Port all dockage and wharfage 
charges and harbor dues as sot forth in 
the Port’s tariff. 

Agreement No. T-3398, also between 
Ceres and Trl-State, provides for the sub¬ 
lease to Tri-State of those premises 
leased by the Port to Ceres in PMC Agree¬ 
ment No. T-3311. The premises to be 
subleased to Tri-State include Outside 
Storage Area No. 2 (comprising 4 36 
acres) at Bums Waterway Harbor, to¬ 
gether with the free, unimpeded and ex¬ 
clusive use of the wharfage and trucking 
concourse adjacent to the leased pre¬ 
mises. The facility is to be operated as a 
ship, barge, railroad and truck terminal 
and storage facility. As compensation, 
the Port is to receive $20,000 annually. 
Tri-State is also required to collect and 
pay to the Port all dockage and wharf¬ 
age charges and harbor dues as set forth 
in the Port’s tariff. 

Dated: January 7.1977. 

By order of the Federal Maritime Com¬ 
mission. 

Francis C. Hurnxy, 
Secretary. 

(FR Doc.77-1078 Filed 1-11-77; 8:45 am] 


FEDERAL POWER COMMISSION 

(Docket Nos. CS77-179, et *1] 

PALEO, INC., ET AL 

Applications for “Smalt Producer" 
Certificates 1 

January 4. 1977. 

Take notice that each of the Appli¬ 
cants listed herein has filed an applica¬ 
tion pursuant to Section 7(c) of the Nat¬ 
ural Gas Act and 1 157.40 of the Reg¬ 
ulations thereunder for a “small pro¬ 
ducer” certificate of public convenience 
and necessity authorizing the sale for 
resale and delivery of natural gas in 
interstate commerce, all as more fully 
set forth in the applications which are 
on file with the Commission and open 
to public inspection. 

Any person desiring to be heard or to 
make any protest with reference to said 
applications should on or before Janu¬ 
ary 28. 1977. file with the Federal Power 
Commission, Washington. D.C. 20426, 
petitions to Intervene or protests In ac¬ 
cordance with the requirements of the 
Commission’s Rules of Practice and Pro¬ 
cedure (18 CFR 1.8 or 1.10). All pro¬ 
tests filed with the Commission will be 
considered by It In determining the ap¬ 
propriate action to be taken but will 
not serve to make the protectants parties 
to the proceeding. Persons wishing to 
become parties to a proceeding or to 
participate as a party In any hearing 
therein must file petitions to intervene 
In accordance with the Commission's 
Rules, 

Take further notice that, pursuant to 
the authority contained in and subject 
to the Jurisdiction conferred upon the 

‘This notice does not provide for con* 
•olkUtlon for hearing of the several matter* 
covered herein. 


Federal Power Commission by Sections 7 
and 15 of the Natural Gas Act and the 
Commission's Rules of Practice and Pro¬ 
cedure. a hearing will be held without 
further notice before the Commission 
on all applications in which no petition 
to intervene is filed within the time re¬ 
quired herein if the Commission on its 
own review of the matter believes that a 
grant of the certificates is required by 
the public convenience and necessity. 
Where a petition for leave to intervene 
is timely filed, or where the Commis¬ 
sion on its own motion believes that a 
formal hearing is required, further no¬ 
tice of such hearing will be duly given. 

Under the procedure herein provided 
for. unless otherwise advised, it will be 
unnecessary for Applicants to appear or 
be represented at the hearing. 

Kenneth F. Plumb, 

Secretary. 


Docket Filin* dal* Applicant 

No. 


C877-179... Dec. 17.1*7* 

C 077-1*5.do.. 

C877-196.. Doc. 2a 1*70 

C077-l*7.. Doc. 17.1*70 

C877-108...._.do_. 

C877-199 _do... 

C077-3OQ.do.._ 

\ 

C877-2*1.do.. 

C877-202.do.... 


C877-20®.... 

CB77- 204.......do........ 

0877-205.do... 

C877-300.do_ 

C877-207.do... 

C877-306.do.... 

C077-3O*.do. 

C877-210.do.. 

C877-211.do;_ 

C577-212.do.. 

C877-21J.do.... 

C877-714.do™.... 

0077-215.do.. 

C 877-216.do._ 

C877-J17.do.. 

C877-218..do. 

C877-219.do.. 

C077-220.. Doc. 2a 1*70 


Pxteo,Tne,. fiuJU 20*. Ma> 
Ex Bid*.. 8023 Nonhwaai 
Exproaswav. Oklahoma 
City, Okb-73112. 

Lynn D. Miller. 1730 Err B%. 
NW.. Suit* 400. Waahta*- 
ton, D.C. 20006. 

Ann 8. WaUbnum, P.O. 
l>rawer B, ghrwvcport. 
La. 71101. 

L. Marl# JarraU, P.O. Drawer 
B, 8hi*v*port, La. 71161 
a. It. Kbwrb. P.O. Draw** 
B, Shreveport, La. 71161. 
k. T. Dicksooo. P. O. 
Drawer B, 8hr*v»»port, 
La. 71161. 

R. A II. Aoeoant, P.O. 
Draw er D. Shreveport. La 
71101. 

Lana A. Funderburk, P.O. 
Drawer B, Shmvrpgri, La. 
71101. 

LBJ Petroleum, Inc., P.O. 
Drawee B. Shreveport. La. 
711*1. 

Hugh vtvih. P.O. Drawer B. 

Sknvcport. La. 711*1. 
Charlie Hairston, P.O. 
Drawer B, Shreveport, La. 
7I10L 

MrWa B. Webb. P.O. Drmwtc 
B. Shreveport. La 71161, 

E. R. Mtucrave, P.O. 
Drawer B. Shreveport, La. 
711*1. 

Ray P. Oden. Sr., P.O. 
Drawer B. Shreveport. La. 
71161. 

Martin B. Seretean. P.O. 
Box 124*. Dalton, Gw 
30720 

Ray R. Vao*hun, 3463 
Knoll wood Dr. NW., At¬ 
lanta, Oft. 3000*. 

Harriet J. Catron. 1*0 Farm 
Rd.. Woodrtde. Calif *400*. 
The Orayrork Cory,. 600 
Mercantile DaUaa Bid , 
Dallas, Tex. 7*201. 

Robert J Sullivan. Jr., 3446 
East 46th PL, Tulsa, Okla. 
74105. 

Clifton Lotxlia Oil A Gas 
Co., R 2.Box 2-A.Uams- 
villr, W. Va. 2*30. 

Hoes A Wharton Ou Co., 
P.O. Box 173, Coal ton, 
W. Va. 36207. 

Robert R. Lftman, P.O. 
Box ..... New Martins- 
vttK W. Va. 2*146 
Ben P. MrCartey, 723* 
F.lmrid**. DaUaa. Tex. 
7*340. 

R. J. Sullivan and Theresa 
M. Sullivan, 2116 East 39th 
01.. Tulm. Okla. 74114. 
Frayley Oil Co.. Inc.. 300 
South Main SC. Bor*ar. 
Tex. 79007. 

Harlow Sprouse. P.O. Box 
915*. Amarillo. Tax. 7910*. 
Edward H. HU1. P.O. Box 
91*6. Amarillo, Tax. 7190*. 


Docket Filin* date Applicant 

No. 


C877-221.do...Jerry P. Lyons. P.O. Box 

^ 9156, Amarillo, TflOS. 

C877-223.do—.Winston R. Smith, P.O. Box 

_ *166. Amarillo. Tex. 79101. 

C077-ZM-do—.Lent** M. Deem, Agent, 101 

\ East Main St.. HarrixviUe. 

W. Va. 20362. 

C877-225.do . Do. 

C077 226.do..W. A. Deem, R.F.D. f, 

^ HarrisvllM, W. Va 28303. 

C877-2J7.do.Tnvoey II. McCartey. Jr.. 333 

Bentcl Ave., I x* Angekw, 
Call/. 9004*. 

C877-221.do—.James F. P.O. Box 

__ 112 AoJem. W. Va 26436. 

C877-229.doi.Theodore J. Mavhak, 177* 

The Exchange. Suite 300. 

_ , Atlanta. Ga. 30339. 

C877-230.do...The L*w)l* Webster Trust, 

12331 Overt up, Houston, 

_ Tex. 77024. 

C077-231.do. Frank Taylor Webster. 12334 

Overrap, Houston. Tax. 
77034. 


(FR Doc.77-863 Filed l-ll-77;8:46 am| 


DEPARTMENT OF HEALTH. 
EDUCATION, AND WELFARE 

Alcohol, Drug Abuse, and Mental Health 
Administration 

NATIONAL ADVISORY MENTAL 
HEALTH COUNCIL 

Meeting Correction 

In FR Doc. 76-38753 appearing at page 
54815 In the issue of Wednesday, Decem¬ 
ber 15, 1976, the time for the January 
24-26 meeting of the National Advisory 
Mental Health Council should be changed 
from 9:30 am. to 9:00 am. 

Dated January 6.1977. 

Carolyn T. Evans. 
Committee Management OUlcer. 
Alcohol , Orua Abuse , and 
Mental Health Administra¬ 
tion. 

(FR Doc.77-1045 FUed 1-11-77;8 1 45 axn| 


Office of Education 

NATIONAL ADVISORY COUNCIL ON 
INDIAN EDUCATION 

Meeting 

Agency: National Advisory Council on 
Indl&n Education. 

Action: Notice. 

Summary: This notice sets forth the 
schedule and proposed agenda of 
forthcoming meetings of the National 
Advisory Council on Indian Education. 
It also describes the functions of the 
Council. Notice of these meetings is re¬ 
quired under the Federal Advisory 
Committee Act (5 UJB.C. Appendix 1, 
10(a)(2)). This document is Intended 
to notify the general public of their 
opportunity to attend. 

Dates: Meetings: January 27. 28. and 29, 
1977,9:00 am to 5:00 pm. 

Address: Marriott Hotel, 180 West 
Broadway, Tucson. Arizona 85701. 

For further information contact: Wil¬ 
liam Floyd. Office of Education. De¬ 
partment of Health, Education, and 
Welfare. FOB 6. Room 4047, 400 Mary¬ 
land Ave. 8W„ Washington, D.C. 20202 
(202-245-8060) • 
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NOTICES 


The National Advisory Council on In¬ 
dian Education is established under Sec¬ 
tion 442 of the Indian Education Act. 
Title IV of P Ik 92-318. <20 U.S.C. 1221g). 
The Council is directed to: 

(1) advise the Commissioner of Education 
with respect to the administration (Includ¬ 
ing the development of regulations and of 
administrative practices and policies) of any 
program in which Indian children or adults 
participate from which they can beneat. In¬ 
cluding TlUo m of the Act of September 30, 
1050 (Public Law 874. Eighty-first Congress), 
as added by this Act. and section 810. Title 
Vin of the Elementary and Secondary Edu¬ 
cation Act of 1005. as added by this Act and 
with respect to adequate funding thereof; 

(2) review applications for assistance un¬ 
der Title 1U of the Act of September 30. 1960 
(P.L 874. Eighty-first Congress), as added by 
this Act. section 810 of Title vm of the 
Elementary and Secondary Education Act of 
1905, as added by this Act and section 314 of 
the Adult Education Act, as added by this 
Act. and make recommendations to the Com¬ 
missioner with respect to their approval: 

(3) evaluate program and pro)ect8 carried 
out under any program of the Department of 
Health. Education, and Welfare In which In¬ 
dian children or adults can participate or 
from which they can benefit, and disseminate 
the results of such evaluations; 

(4) provide technical assistance to local 
educational agencies and to Indian educa¬ 
tional agencies. Institutions, and organisa¬ 
tions to assist them In improving the educa¬ 
tion of Indian children; 

(5) assist the Commissioner In developing 
criteria and regulations for the administra¬ 
tion and evaluation of grants made under 
section 303(b) of the Act of September 30. 
1950 (Public Law 874. Eighty-first Congress); 
and 

(8) to submit to the Congress not later 
than March 31 of each year a report on its 
activities, which shall include any recom¬ 
mendations it may deem necessary for the 
Improvement of Federal education programs 
In which Indian children and adults partici¬ 
pate. or from which they can benefit, which 
report shall include statement of the Na¬ 
tional Advisory Council's recommendations 
to the Commissioner with respect to the 
funding of any such programs. 

The Council, pursuant to the authority 
contained In section 441(a) of P-L. 92-318, 
(20 UB.C 12210, shall submit a list of 
nominees from which the Commissioner of 
Education shall appoint a Deputy Commis¬ 
sioner of Indian Education. 

The meeting on January 27, 28, and 29. 
1977. will be open to the public beginning 
at 9:00 ajn. and ending 5:00 pjn. each 
day. except as otherwise noted In the 
next paragraph of this notice. This meet¬ 
ing will be held at the Marriott Hotel. 
Tucson. Arizona, 

The Proposed agenda includes: 

(1) Executive Director's Report 

(2) Action on previous meeting minutes 

(3) Executive Committee Report 

(4) Committee discussions and reports 

(6) Plans for NACIEIV Annual Report 

(6) Review NACIE PY'77 Budget 

(7) Special Reports 

(8) Plans for future NACIE activities 

(9) Regular Council Business 

The sessions on Thursday, January 27. 
1977 from 9:00 a.m. to 12:00 pjn. and 
Saturday, January 29. 1977 from 9:00 
a.m. to 3:00 pjn, will be closed to the 
public to review applications for the posi¬ 
tion of Deputy Commissioner of the Of¬ 


fice of Indian Education that must be 
held in confidence, under the authority of 
Section 10(d) of the Federal Advisory 
Committee Act (PI*. 92-483) and under 
the exemptions contained in the Freedom 
of Information Act. Section 552(b) (2) 
and (6) of Title 5 U-S.C,. <PX. 90-23), 
45 CFR i 5.71(a) and 8 5.71(c). Discus¬ 
sion of the applications will include con¬ 
sideration of the qualifications and fit¬ 
ness of the candidates and will touch 
upon many matters which would consti¬ 
tute a serious Invasion of privacy if con¬ 
ducted in an open session. 

Records shall be kept of all Council 
proceedings and shall be available 14 
days after the meeting for public Inspec¬ 
tion at the Office of the National Ad¬ 
visory Council on Indian Education lo¬ 
cated at 425 13th Street. N.W.. Room 326, 
Washington, DC.. 20004. 

Signed at Washington, D.C. on Decem¬ 
ber 21. 1976. 

Stuart A. Tonemah. 

Acting Executive Director , Na¬ 
tional Advisory Council on 
Indian Education. 

(PR Doc.77-1032 Filed 1-11-77;8;45 am) 


TEACHER CORPS 

Closing Date for Receipt of Applications 

Correction 

In FR Doc. 77-419, appearing at page 
1306 in the issue for Thursday. Janu¬ 
ary 6, 1977, the figure in the last line of 
the first paragraph, now reading "$235,- 
000.000/* should read "$235,000**. 


POSTSECONDARY EDUCATION 
AMENDMENTS OF 1976 

Intent To Issue Regulations: Corrections 

In FR Doc. 76-37592 appearing at 
page 55749 In the issue of Wednesday. 
December 22, 1976 on page 55750 in the 
first column, line 1 January 1977 is cor¬ 
rected to read January 31, 1977. 

Dated: January 7,1977. 

Edward Aguirre, 

United States Commissioner 
of Education. 

| PR Doc.77-1070 Filed 1-11-77; 8 45 am] 


BASIC EDUCATIONAL OPPORTUNITY 
GRANT PROGRAM 

Notice of Closing Date for Receipt of 
Applications for Determining Expected 
Family Contribution 

Pursuant to the authority contained 
In Section 411(b) of Title IV, Part A, 
Subpart 1 of the Higher Education Act 
of 1965 as amended. (20 U.8.C. 1070a 
(b)(1)), notice is hereby given that the 
United States Commissioner of Educa¬ 
tion has established a final cutoff date 
for the receipt of applications for the 
determination of expected family con¬ 
tributions (student eligibility index) un¬ 


der the Basic Educational Opportunity 
Grant Program. Under this program the 
calculation of an expected family con¬ 
tribution is a prerequisite to receiving a 
Basic Educational Opportunity Grant. 

1. In order to be eligible to receive a 
Basic Educational Opportunity Grant for 
the academic year ending June 30. 1977. 
applications for determining expected 
family contributions for the academic 
year 1976-77 must be submitted to 
BEOG. P.O. Box P, Iowa City. Iowa 
52240. on or before March 15. 1977. 

An application will be considered sub¬ 
mitted on time if the application was 
received at P.O. Box P, Iowa City, Iowa 
no later than March 25, 1977. 

2. Applicants may request a recompu- 
tation of their expected family contribu¬ 
tion (student eligibility index) pursuant 
to 8 190.39 and 8 190.48 of the Basic Edu¬ 
cational Opportunity Grant Program 
Regulations <45 CFR 190.39 and 190.48) 
because of extraordinary circumstances 
affecting the expected family contribu¬ 
tion determination. Requests for such a 
recomputation shall be made by sub¬ 
mitting the Supplemental Form for the 
1976-77 academic year together with a 
new regular application form to BEOG, 
P.O. Box S. Iowa City. Iowa 52240. In 
order to be processed such application 
must be submitted on or before March 15. 
1977. 

An application and Supplemental 
Form will be considered submitted on 
time if they were received at P.O. Box 8. 
Iowa City, Iowa no later than March 25. 
1977. 

3. Applicants may request a recompu¬ 
tation of their expected family contribu¬ 
tion (student eligibility index) pursuant 
to 8 190.15 of'the Basic Educational Op¬ 
portunity Orant Program Regulations 
(45 CFR 190.15) because of clerical or 
arithmetic error. Such requests must be 
submitted to BEOG, P.O. Box H, Iowa 
City. Iowa 52240 and must be received at 
that address on or before May 10. 1977 
in order to be processed. 

4. Applicants whose applications were 
submitted on a timely basis but were re¬ 
turned because of incomplete or incon¬ 
sistent Information must submit their 
corrected applications to BEOO. P.O. Box 
H. Iowa City, Iowa. Such corrected ap¬ 
plications must be received on or before 
May 10. 1977 in order to be processed. 

5. Information and application forms 
may be obtained at institutions of higher 
education, high schools, or from the Of¬ 
fice of Education at the following ad¬ 
dress: BEOO, P.O. Box 84. Washington, 
D.C. 20044. 

6. It should be noted that in order to 
receive a Basic Grant for an academic 
year a student must apply for such a 
grant by submitting an original copy of 
his 8tudent Eligibility Report to the in¬ 
stitution in which he is enrolled no later 
than May 31,1977, or the end of his aca¬ 
demic year, whichever comes first; except 
that if a student begins his enrollment 
after May 1. 1977. he must submit his 
Student Eligibility Report to the institu¬ 
tion in which he is enrolled no later than 
June 30. 1977 (45 CFR 190.76). If a stu- 
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dent does not have the original copy of 
his Student Eligibility Report, he may 
request a duplicate Student Eligibility 
Report by writing to BEOG. P.O. Box H. 
Iowa City, Iowa 52240. However, please 
be advised that the processing time for 
such requests is generally four weeks. 
Furthermore, in no event will a request 
for a duplicate copy of the Student Eiigl- 
blllty Report for the academic year 1976- 
77 be processed if it is received after 
June 15.1977. 

( 20 US.C. 1070a.) 

i Catalog of Federal Domestic AiuUstanc* No. 
11.539 Basic Educational Opportunity Grant 

program.) 

Dated: January 6.1977. 

Edward Aguirre. 
Commissioner of Education. 
iFR Doc.77-1069 Filed 1-11-77,8:45 am| 


Office of tho Assistant Secretary for 
Health 

NATIONAL PROFESSIONAL STANDARDS 
REVIEW COUNCIL 

Meeting 

In accordance with section 10(a) (2) of 
tlio Federal Advisory Committee Act 
<Pub. U 92-463), announcement Is made 
of the following Council meeting: 

Name: National Professional Standards Re¬ 
view OounclL 

Date and Time: January 24. 1977 (10:00 a m. 
to 5:00 pin); January 25. 1977 (9:00 am. 
to 1:00 pm). 

Place: Auditorium (first floor). DIfKW North 
Building, 330 Independence Avenue. 8W., 
Washington. D C. 

Purpose of Meeting: The Council was estab¬ 
lished to advise the Secretary of Health, 
Education, and Welfare on the administra¬ 
tion of Professional Standards Review 
(Title XT. Part B. Social Security Act). 
Professional Standards Review Is the pro¬ 
cedure to assure that the services for which 
payment may be made under the 8octal 
.Security Act are medically necessary and 
conform to appropriate professional stand¬ 
ards for the provision of quality health 
care. The Council'* agenda will Include 
discussion of a variety of Ijuiuea relevant to 
the Implementation of the P8RO program. 

Meeting of the Council is open to the 
public. Public attendance is limited to 
space available. 

Any member of the public may file a 
written statement with the Council be¬ 
fore. during, or after the meeting. To 
the extent that time permits, the Council 
Chairman may allow public presentation 
of oral statements at the meeting. 

All communications regarding this 
Council should be addressed to William 
D. Goughian, Staff Director, National 
Professional Standards Review Council. 
Office of Quality Standards, Room 16A- 
09. Pnrlclawn Building. 5600 Fishers Lane, 
Rockville, Maryland 20857. 

Dated: December 20. 1978. 

William B. Munier. 
Executive Secretary. National 
Professional Standards Re¬ 
view Council. 

I PR Doc.77-1039 Filed l-ll~77;8;45 am] 


Office of the Secretary 
NATIONAL INSTITUTE OF EDUCATION 

Statement of Organization, Functions, and 
Delegations of Authority 

The Functional Statements for the 
Office of Governmental and External 
Relations (Section 12.20. C) and the Of¬ 
fice of Public Affairs (Section 12.20, D) 
as published in the Federal Register 
(40 FR 37071. August 25. 1975) are 
deleted, and the Functional Statement 
for a new Office of Government and 
Public Affairs is substituted in their 
place. The new Functional Statement 
should be inserted as a new Section 
EN.20. C., and should read as follows: 

C. Office of Government and Public 
Affairs: Responsible for planning, de¬ 
veloping. and Implementing a coordi¬ 
nated communications program to in¬ 
form the Congress, State and local 
governments, education associations, 
minority communities, special interest 
groups, and the public of NIE activities 
and the policies of the National Council 
on Educational Reseych. The Office Is 
also responsible for the development and 
coordination of comprehensive internal 
communications and publications pro¬ 
gram for the Institute. 

Subsequent Sections, currently let¬ 
tered E. through M.. are relettered D. 
through L. 

Dated: January 5.1977. 

John Ottiwa, 
Assistant Secretary for 
Administration and Management. 

(FR Doc.77-1040 Filed 1-11-77.8:45 am) 


Public Health Service 

IMMUNIZATION PRACTICES ADVISORY 
COMMITTEE 

Meeting 

In accordance with section 10(a)(2) 
of the Federal Advisory Committee Act 
(Public Law 92-463). the Center for Dis¬ 
ease Control announces the following 
Committee meeting: 

Name: Immunization Practices Advisory 
Committee. 

Date: January 14.1977. 

Place: Room 207. Building 1. Center for Dis¬ 
ease Control, 1600 Clifton Road NK, At¬ 
lanta, Oeorgla 30333. 

Time: 1:00-4:30 pm. 

Type of Meeting: Open. 

Contact Person: fl. Bruce Dull, M D.. Exec¬ 
utive Secretary of Committee. Building 1. 
Room 2118. Center for Disease Control, 1600 
Clifton Road NB, Atlanta, Georgia 30333. 
Phone: AC/404 633-3311, Extension 3701. 
FTS: 236-3701. 

Purpose: The Committee ie charged with ad¬ 
vising on the appropriate uses of immu¬ 
nizing agents for public health practice. 
Agenda: The Committee will review the in¬ 
formation on the association of GuUlaln- 
Barre syndrome and influenza vaccination. 

The usual requirement for 15 days* ad¬ 
vance notice of this emergency meeting 
is impossible to meet due to recent devel¬ 
opments in the Influenza immunization 
program. 


Agenda items are subject to change as 
priorities dictate. 

The meeting is open to the public for 
observation and participation. A roster 
of members and other relevant informa¬ 
tion regarding the meeting may be ob¬ 
tained from the contact person listed 
above. 

Dated: January* 6.1977. 

David J. Sencer. M.D., 
Director . 

Center for Disease Control . 

|FR Doc.77-1208 Filed 1-11-77:10:19 am| 


DEPARTMENT OF THE INTERIOR 

Bureau of Land Management 
(SAC 054898) 

CALIFORNIA 

Partial Termination of Proposed 
Withdrawal and Reservation of Lands 

Correction 

In FR Doc. 76-34601. appearing at page 
51661. in the Issue for Tuesday, Novem¬ 
ber 23, 1976. change the number in the 
third line of the first paragraph, which 
now’ reads * 954898'’ to read “054898". 


(Oregon 0122681 

OREGON 

Termination of Proposed Withdrawal and 
Reservation of Lands 

January 4. 1977. 

Notice of an application filed by the 
United States Department of Agriculture 
on behalf of the Forest Service, Oregon 
012268. for withdrawal and reservation 
of lands within the Siuslaw National For¬ 
est as the Oregon Dunes Recreation Area 
was published as Federal Register Doc¬ 
ument No. FR 62-7027 on pages 6904 and 
6905 of the issue of July 20. 1962 and as 
Federal Register Document No. 63-8704 
on pages 8681 and 8682 of the issue of 
August 30. 1962. The applicant agency 
has cancelled Its application Involving 
the lands described in the Federal Reg¬ 
ister publications referred to above. 
Therefore, pursuant to the regulations 
contained in 43 CFR 2091.2-5 (b) <1) such 
lands will be at 10:00 a.m. on February 9. 
1977, relieved of the segregative effect of 
the above-mentioned application. 

With the enactment of Public Law 92- 
260 on March 23. 1972, all the lands are 
now included within the Oregon Dunes 
National Recreation Area. 

Harold A. Berends, 

Chief . Branch of 
Lands and Minerals Operations. 

IFR Doc.77-1061 Filed 1-11-77:8:45 am] 

LEGAL SERVICES CORPORATION 

BAYOU LA FOURCHE LEGAL SERVICE, 
INC. ET AL. 

Notice of Grants and Contracts 

January 7, 1977. 

The Legal Services Corporation was 
established pursuant to the Legal Serv- 
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Ices Corporation Act of 1974, Pub. L. 93- 
355. 88 Stat. 378. 42 U.S.C 2998-29961. 
Section 1007<f> provides: "At least 
thirty days prior to the approval of any 
grant application or prior to entering in¬ 
to a contract or prior to the initiation of 
any other project, the Corporation shall 
announce publicly, and shall notify the 
Governor and the State Bar Association 
of any State where legal assistance will 
thereby be initiated, of such grant, con¬ 
tract, or project • • • M 

The Legal Services Corporation here¬ 
by announces publicly that it Is consid¬ 
ering the grant applications submitted 
by: 

1. Bayou LaFourche L*gal Service, Inc. for 
Ascension. Aaaumplkm. LaFourche. St. 
James and Terrebounc Parishes. Louisiana. 

2 North Louisiana Legal Assistance Cor¬ 
poration for Ouachita, Morehouse. Richland 
and West Carroll Parishes, Louisiana. 

8- Legal Services of Upper East Tennessee. 
Inc. for Carter. Oreene. Hancock. Hawkins. 
Johnson. Sullivan. Unicoi and Washington 
Counties. Tcnnesasee. 

Interested persons are hereby Invited 
to submit written comments or recom¬ 
mendations concerning the above appli¬ 
cations to the Regional Office of the Le¬ 
gal Services Corporation at: 

Atlanta Regional Office. 615 Peachtree Streets 

NE, Room 503, Atlanta. Georgia 30308. 

THOMAS EHRLICH, 

President. 

|FR Doc.77-1072 Piled 1-11-77:8:45 am) 


OFFICE OF SCIENCE AND 
TECHNOLOGY POLICY 

INTERGOVERNMENTAL SCIENCE, ENGI¬ 
NEERING AND TECHNOLOGY ADVISORY 
PANEL 

Notice of Meeting 

In accordance with the Federal Advi¬ 
sory Committee Act, Pub. L. 92-463. the 
Office of Science and Technology Policy 
announces the following meeting: 

Name: Intergovernmental Science Engineer¬ 
ing and Technology Advisory Panel, Prob¬ 
lem Identification Taak Force. 

Date: January 28.1977. 

Time: 10:00 am-4:30 p ro 
Place: Airport Hilton Inn, Detroit Metropoli¬ 
tan Airport. Michigan. 

Type of meeting: Open 

Contact peraon: Mr. Lout* H. Blair. Office of 
Science and Technology Policy, Executive 
Office of the President, Washington. D.C. 
20500 Telephone 202 395-493! Anyone 
who plans to attend ahould contact Mr. 
Blair by January 25.1977. 

Summary minutes: May be obtained from 
the Executive Secretary of the Intergov¬ 
ernmental Science. Engineering and Tech¬ 
nology Advisory Pane). New Executive Of¬ 
fice Building. 726 Jack*on Place NW . Wash¬ 
ington. D.C. 20500. 

Purpose of the Panel: The Panel la to iden¬ 
tify state, regional and local government 
problems which research and technology 
may aaaiat In revolving or ameliorating and 
to help develop policies to transfer research 
and development findings. The Problem 
Identification Task Force la to make recom¬ 
mendations to the Panel on the 'itate. re¬ 
gional and local government problems 
where additional Federally-sponsored re¬ 
search or science and technology appli¬ 
cation* are most needed. 


Txktativt Agznda 

Organisation of the Task Force. 

Discussion of future Task Force Activities. 

William J. Montgomery, 
Executive Officer, Office of 
Science and Technology Policy . 

January 6.1977. 

|FR Doc.77-1055 Filed 1-11-77:8:45 am| 


OHIO RIVER BASIN COMMISSION 

MUSKINGUM RIVER BASIN COMPRE¬ 
HENSIVE COORDINATED JOINT PLAN 

Availability of Adopted Plan 

Pursuant to Section 204(3> of the 
Water Resources Planning Act of 1965 
<PL 89-80>, the Ohio River Basin Com¬ 
mission has adopted the Muskingum 
River Basin Comprehensive Coordinated 
Joint Plan for transmittal to the Presi¬ 
dent and the Congress through the Water 
Resources CounciL 

Copies are available on request to the 
Ohio River Basin Commission. 36 East 

Fourth 8trect, Cincinnati. Ohio 45202. 

• 

Fred E. Morr. 

Chairman. 

|FR Doc.77-1063 Filed 1-11-77:8:46 am) 


POSTAL RATE COMMISSION 


Type of meeting: Open. 

Contact peraon: Mr PhUip E. CulberUon, Ex¬ 
ecutive Director. President's Committee ou 
Science & Technology, Executive Office > j 
the President. New Executive Office Build¬ 
ing. 726 Jack eon Place. N.W., Washington 
D.C. 20500. Telephone 202-395 4596 Any 
one who plam to attend should con he 
Mr. Culbertson by January 28. J977 

Summary minutes: May bo obtained from 
the Executive Director. President's Com¬ 
mittee on 8clence and Technology. 

Purpose of the committee: The President 
Committee on Science and Technology vtr. 
established on October 29, 1976. to survey 
examine, and analyze the overall context of 
Federal science, engineering and tecn- 
nology. 

Tewtativt Agxhda 


Fxuxuaat 1 


9:00 ojn... 

10:30 am... 

12:00 p.m... 
1:00 p.m.. - 


4.00 pm — 
5:30 pm... 


DiHcuaslon of Priorities ju.u 
S cheduling of Commit!m 
Effort. 

Report on the President's Bi¬ 
omedical Research Pane) 
Dr. Franklin Murphy 

Lunch. 

Scientific and Technical In¬ 
formation Handling and 
Dissemination—Lee Bur- 

chlnol, NSP; William Knox. 
NTT8, David Hcmey. 8SIK 

Committee dLsciutaion of aboic 
topics. 

Adjourn. 


Fiat* u as y 2 


NOTICE OF VISIT TO MAIL FACILITIES 

January 6, 1977. 

Notice is hereby given that employees 
of the Postal Rate Commission will visit 
mall facilities on the dates indicated for 
the purpose of observing the operations 
of these facilities relating to use of U S. 
mail service. 

No particular matter at issue m con¬ 
tested proceedings before the Commis¬ 
sion nor the substantive merits of a mat¬ 
ter that is likely to become a particular 
matter at Issue in contested proceedings 
before the Commission will be discussed. 
A report of the visits will be on flic In the 
Commission's docket room. 


Place of visit Date of visit 

Radnor. Pa., Chilton Co.. Jan. 11, 1977. 
Cleveland. Ohio, Pen- 

ton—I.P.C . Jan. 12. 1977. 

Milwaukee, Wtoc. Mc¬ 
Graw-Hill ... Jan. 13, 1077. 


By direction of the Commission. 


8:30 a.m_ 

9:00 a m... 

10:30 a m... 


12:00 p.m_ 

1:00 p.m... 


3:15 p m_ 

3:30 p.m- 


Review of Committee Proje. 
Effort*. 

Considerations on Organic, 
tional Reform—Dr. Robert 
C. Seamans, Administrator. 
ERDA. 

Considerations on Orgnni?^* 
tional Reform—Dr. Jam** 
C. Fletcher. Administrat e 
NASA. 

Lunch. 

Committee Considerations of 
Proa and Cons of Organl /4 
tional Reform Options * 

Plans for April Meeting 

Adjourn. 


P. E. CULBERTSON, 
Executive Director 


January 7. 1977. 


(PR Doc.77-1062 Filed 1-11-77.8:45 am| 


SMALL BUSINESS 
ADMINISTRATION 

(Proposed License No. 02/02-02301 


James R. Lindsay. 
Secretary of the Commission. 

|FR Doc.77-1064 Filed 1-11-77:8:45 am| 

PRESIDENTS COMMITTEE ON 
SCIENCE AND TECHNOLOGY 

MEETING 

In accordance with the Federal Ad¬ 
visory Committee Act, Fhib. L. 92-463, Uie 
President's Committee on Science and 
Technology announces the following 
meeting: 

Name: Resident's Committee on 8clence 
and Technology. 

Date and time: February 1. 1977 (9:00 to 
6:30), February 2. 1977 (8:30 to 3:30). 
Place: New Executive Office Building, 726 
Jackiion Place, N W. Room 2008. Washing¬ 
ton, D.C. 


MDC CAPITAL CORP. 

Application for a License as a Small 
Business Investment Company 

An application for a license to operate 
as a email business investment compam 
under the provisions of the Small Busi¬ 
ness Investment Act of 1958,'as amended 
Ohe Act) (15 U.8.C. 661 et seq>, has 
been filed by MDC Capital Corporation 
(the Applicant) with the Small Busi¬ 
ness Administration iSBA) pursuant to 
13 CFR 107.102 <1976>. 

TTie Applicant with its principal place 
of business at 26 Springdale Road. 
Cherry' Hill. New Jersey 08003. will begin 
operations with $1,000,000 private 
capital. All the stock of the Applicant 
will be sold to MDC Financial Corpora¬ 
tion (Financial). Financial has one 
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shareholder MDC Corporation (MDC>. 
MDC and Financial have their principal 
offices at the same location as the Appli¬ 
cant. MDC’s shares are traded on the 
American Stock Exchange and ft has 
approximately 1,900 shareholders. 
Assuming that securities of the Appli¬ 
cant are issued for a $1.00.000 capital 
i ontributlon, such securities would con¬ 
stitute approximately 3.6 percent of the 
gross assets of MDC. 

The Applicant recognizes the need for 
es tablishment of a broad financing pol¬ 
icy to meet the needs of small business 
concerns. The Applicant expects a major 
portion of Its portfolio will consist of col¬ 
lateralized loans; however, the Applicant 
will be receptive to equity type invest¬ 
ments Including those utilizing con¬ 
vertible debentures. The Applicant In¬ 
tends to render management consulting 
services to clients when so requested. 

The proposed officers and directors of 
the Applicant are as follows: 

Atom* and Title 

Gilbert N. Zltln, Chairman and Chief Execu¬ 
tive Officer; Director. 110 Uxbjrldge, Cherry 
Hill, New Jersey 08034 

Bernard J. Oreen*pnn. President and Chief 
Administrative Officer. Director. 4 Wlth- 
lugtcm Road. Scared ale. New York 10683. 
Joseph P. Morgan. Vice President; Director. 
97 Carlton Avenue, Marlton. New Jersey 
08063. 

Frank J. Damico. Vice President 3466 New 
Jereey Avenue. Penns*ukexi. New Jersey 

08109. 

Charles R. Mai in el la. Treasurer. 104 Quince 
Drive. Hat boro. Pennsylvania 10040. 

Wayne O. Trego. Controller. 29 Potter Lane. 

WUilngbaro. New Jersey 09010. 

S. Clinton Swift. Jr., Secretary. 711 Old Lan¬ 
caster Road. Bryn Mawr, Pennsylvania 
19010. 

Matters involved in SBA’s considera¬ 
tion of the Applicant include general 
business reputation and character of the 
proposed owners and management, and 
the probability of successful operation of 
the Applicant under their management, 
including adequate profitability and 
financial soundness. In accordance with 
the Act and the SBA Regulations. 

Any person may. on or before Janu¬ 
ary 27,1977, submit to SBA written com¬ 
ments on the proposed Applicant. Any 
such communications should be ad¬ 
dressed to the Deputy Associate Adminis¬ 
trator for Investment, Small Business 
Administration. 1441 "L" 8trcct, NW., 
Washington. D.C. 20416. 

A similar copy of this notice shall be 
published In a newspaper of general cir¬ 
culation in Cherry HM. New Jersey. 

(Catalog of Federal Domestic A»t*tanee Pro¬ 
grams No. 50.011, Small Bualoea* Invealment 
Companies) 

Dated: December 29.1976. 

Peter F. McNeish. 

Deputy Associate 
Administrator for Investment* 

tPR Doc.77-1067 Filed l-l 1-77;8:46 am) 


INTERSTATE COMMERCE 
COMMISSION 

(Notice No. 302) 

ASSIGNMENT OF HEARINGS 

January 7. 1977. 

Cases assigned for hearing, postpone¬ 
ment. cancellation or oral argument ap¬ 
pear below and will be published only 
once. This list contains prospective as¬ 
signments only and docs not Include 
cases previously assigned hearing dates. 
The hearings will be on the Issues as 
presently reflected in the Official Docket 
of the Commission. An attempt will be 
made to publish notices of cancellation 
of hearings as promptly as possible, but 
interested parties should take appro¬ 
priate steps to insure that they arc noti¬ 
fied of cancellation or postponements of 
hearings in which they are interested. 

MC 67866 (Sub-No. 31). Film Troaolt, Inc,, 
now assigned January 16. 1077. at Mem¬ 
phis. Term , will be held at the Travelodge 
at Perimeter Park. 2490 ML Moriah Road 
instead of Room 306. Federal Building, 167 
North Main Street 

MC-C-8995, Dugan Truck Linen. Inc.—In¬ 
vestigation and Revocation of Certificate* 
and Certificate* of Registration and MC 
120657 (Sub-No. 6). Dugan Truck Line. 
Inc., now being assigned for continued 
hoaxing on January 10. 1977. at WlcbJU. 
Kona. 

MC 141114 (Sub-No. I). Retailers Delivery 
Facility Co., Inc., now assigned January 25. 
1977, at Washington. D.C.. is canceled and 
application dismissed. 

F-D. 28250. New York Dock Railway—Con¬ 
trol—Brooklyn Eastern District Terminal 
and F.D. 28294. New York Doc’c Railway, 
now assigned February 7. 1977. at New 
York. N.Y. (2 weeks), will be held In-Room 
F-2220. Federal Bldg . 26 Federal Plara 
MC 113908. Sub 241. Erickson Transport 
Corp., now assigned February 27. 1977. at 
Kansas City. Mo., will be held In Room 600. 
Federal Office Bldg . 911 Walnut Street. 
MC 140361. Sub 4, Columbus Parcel Service, 
Inc,, now assigned January 18. 1977, at 
days), at Columbus, Ohio, will be held In 
Room 235, Federal Bldg.. 85 Marconi Blvd. 
MC 117940. 8ub 179. Nationwide Carrier*. 
Inc., now assigned January 18. 1977. at 
New York, N.Y., Is cancelled and applica¬ 
tion dismissed. 

MC C9106. Frelghtways Express Tnc.- v. 8eco 
Trucking. Inc., now assigned January 13. 
1977. Little Rock. Ark., has been postponed 
indefinitely. 

MC 110144 (Subs-17 and 18). Jack C. Robin¬ 
son. d/b/a Robinson Freight Lines, now as¬ 
signed February 7. 1977, at MorrUtotcn. 
Tennessee, has been transferred to Feb¬ 
ruary 7. 1977 (1 week), at ClepeHnd. Ten¬ 
nessee. In the Holiday Inn—Downtown. 
Highways 11 and 64. 

Robert L, Oswalo. 

Secretary. 

|PR Doc.77-1081 Plied 1-11-77:8:46 am) 


(Arndt. No. 2 to Exemption No. 127) 

EXEMPTION UNDER PROVISION OF RULE 
19 OF THE MANDATORY CAR SERVICE 
RULES ORDCRED IN EX PARTE NO, 
241 

Upon further consideration of Exemp¬ 
tion No. 127 issued June 29. 1976. 
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It is ordered . That, under authority 
vested In me by Car Service Rule 19, Ex¬ 
emption No. 127 to the Mandatory Car 
Service Rules ordered In Ex Parte No. 241 
be. and it Is hereby, amended to expire 
February 28 , 1977. 

This amendment shall become effective 
December 31. 1976. 

Issued at Washington. D C.. December 

23. 1976. 

Interstate Commerce 
Commission, 

Lewis R. Teeple. 

Agent. 

|FR Doc.77-1085 FUed l ll-77;8:45 am| 


(AB43 (Sub-No*. 13. 18. 19) 

ILLINOIS CENTRAL GULF RAILROAD CO. 

Abandonment of Services 

December 23, 1976. 

Illinois Central Gulf Railroad Com¬ 
pany abandonment between Croft and 
Sherman in Sangamon and Menard 
Counties, Illinois; abandonment between 
San Jose and Croft in Menard and Lo¬ 
gan Counties, Illinois; and abandon¬ 
ment between Grove and San Jose, in 
Mason and Tazewell Counties. Illinois. 

The Interstate Commerce Commis¬ 
sion hereby gives notice that: 1. The 
Commission’s Section of Energy and En¬ 
vironment has prepared an environmen- 
tal threshold assessment survey in the 
above-entitled proceedings in which It 
was concluded that the proceedings do 
not constitute a major Federal action 
significantly affecting the quality of the 
human environment within the meaning 
of the National Environmental Policy 
Act of 1969 (NEPA). 42 U.S.C. 55 4321, 
ct scq. 2. A notice setting forth this con¬ 
clusion was served November 9, 1976, 
and no substantive comments In oppo¬ 
sition, of an environmental nature, have 
been received by the Commission in re¬ 
sponse to said notice. 3. These proceed¬ 
ings are now ready for further disposi¬ 
tion within the Office of Hearings or the 
Office of Proceedings as appropriate. 

Robert L. Oswald, 

Secretary. 

|PR Doc.77-1062 Filed 1-11-77.8:45 am) 


(AB 43 (Sub-No 22)| 

ILLINOIS CENTRAL GULF RAILROAD CO. 

Abandonment Between Yazoo Junction 
and Belzoni in Yazoo and Humphreys 
Counties, Mississippi 

December 23. 1976. 
The Interstate Commerce Commis¬ 
sion hereby gives notice that: L 'The 
Commission’s Section of % Energy and En¬ 
vironment has prepared an environ¬ 
mental threshold assessment survey In 
tho above-entitled proceeding In which 
it was concluded that the proceeding 
docs not constitute a major Federal ac¬ 
tion significantly affecting the quality of 
tho human environment within the 


FEDERAL REGISTER, VOL 41, NO. 8 — WEDNESDAY, JANUARY 12. 1977 








2346 


NOTICES 


meaning of the National Environmental 
Policy Act ot 1069 iNEPA), 42 U.8.C. 
H 4321. et seq. 2. A notice setting forth 
this conclusion was served November 8. 
1976. and no substantive comments In 
opposition, of an environmental nature, 
have been received by the Commission 
in response to said notice. 3. This pro¬ 
ceeding is now ready for further dispo¬ 
sition within the Office of Hearings or 
the Office of Proceedings as appropriate. 

Robert L. Oswald. 

Secretary. 

I PR Doc.77-1067 Filed 1-11-77:8:49 *ro| 


IRREGULAR-ROUTE MOTOR COMMON 
CARRIERS OF PROPERTY 

Elimination of Gateway Letter Notices 
January 7. 1977. 

The following letter-notices of propo¬ 
sals to eliminate gateways for the pur¬ 
pose of reducing highway congestion, al¬ 
leviating air and noise pollution, mini¬ 
mizing safety hazards, and conserving 
fuel have been filed with the Interstate 
Commerce Commission under the Com¬ 
mission's Gateway Elimination Rules <49 
CPR 10651. and notice thereof to all in¬ 
terested persons Is hereby given as pro¬ 
vided in such rules. 

An original and two copies of protests 
against the proposed elimination of any 
gateway herein described may be filed 
with the Interstate Commerce Commis¬ 
sion on or before January 22, 1977. A 
copy must also be served upon applicant 
or its representative. Protests against the 
elimination of a gateway will nof operate 
to stay commencement of the proposed 
operation. 

Successively filed letter-notices of the 
same carrier under these rules will be 
numbered consecutively for convenience 
In identification. Protests, if any, must 
refer to such letter-notices by number. 

No. MC 46990 (Sub-No. E42), filed June 
4. 1974. Applicant: TRAN8-COUNTRY 
VAN LINES. INC.. 3300 Veteran High¬ 
way, Bohemia, N.Y. 11716. Applicant's 
representative: Robert J. Gallagher. 1000 
Connecticut Ave„ N.W., Suite 1200, 
Washington. D.C. 20036. Authority 
sought to operate as a common carrier, 
by motor vehicle, over irregular routes, 
transporting: Household goods, as de¬ 
fined by the Commission, between points 
in Now Jersey, on the one hand, and, on 
the other, points In Ohio and points in 
Pennsylvania in and west of Potter. Clin¬ 
ton. Centre. Huntingdon and Fulton 
Counties. The purpose of this filing is to 
eliminate the gateway of Philadelphia. 
Pa. 

No MC 46990 <Sub-No. E52), filed 
June 4. 1974. Applicant: TRANS-COUN¬ 
TRY VAN LINES. INC.. 3300 Veteran 
Highway. Bohemia, N.Y. 11716. Appli¬ 
cant's representative: Robert J. Galla¬ 
gher. 1000 Connecticut Ave. N.W., Suite 
1200. Washington, D.C. 20036. Authority 
sought to operate as a common carrier, 
by motor vehicle, over Irregular routes, 
transporting: Household goods, as de¬ 


fined by the Commission, between points 
in New Castle County, Del., on the one 
hand. and. on the other, points in Ten¬ 
nessee, Texas, and West Virginia. The 
purpose of this filing Is to eliminate the 
gateway of Philadelphia. Pa. 

No. MC 46990 < Sub-No. E53). filed 
June 4, 1974. Applicant: TRANS-COUN¬ 
TRY VAN LINES, INC., 3300 Veteran 
Highway, Bohemia. N.Y. 11716. Appli¬ 
cant's representative: Robert J. Galla¬ 
gher. 1000 Connecticut Ave., N.W.. Suite 
1200. Washington. D.C. 20036. Authority 
sought to operate as a common carrier . 
by motor vehicle, over irregular routes, 
transporting: Household goods, as de¬ 
fined by the Commission, between points 
in the District of Columbia, on the one 
hand. and. on the other, points In Con¬ 
necticut, Kansas, and points in Arkansas 
on and west of a line beginning at the 
Texas-Arkamas State line and extending 
along U.S. Highway 67 to Junction U-S. 
Highway 65. thence along U.8. Highway 
65 to the Arkansas-MUsourl State line. 
The purrose of this filing is to eliminate 
the gateway of Philadelphia, Pa. 

No. MC 46990 <Sub-No. B60>. filed 
June 4. 1974. Applicant: TRANS-COUN¬ 
TRY VAN LINES. INC.. 3300 Veteran 
Highway, Bohemia. N.Y 11716. Appli¬ 
cant's representative: Robert J. Galla¬ 
gher. 1000 Connecticut Ave., N.W . Suite 
1200. Washington, D.C. 20036. Authority 
sought to operate as a common carrier, 
by motor vehicle, over irregular routes, 
transporting: Household goods, as de¬ 
fined by the Commission, between points 
in the City of Baltimore and Baltimore 
County, on the one hand, and, on the 
other, points in Tennessee on and west 
of Interstate Highway 65. The purpose of 
this filing is to eliminate the gateway 
of Philadelphia. Pa. 

No. MC 92983 (Sub-No. E21> »correc¬ 
tion filed June 4. 1974, published in 
the Federal Register Issue of December 
23. 1975. and republished as partially 
corrected, this issue. Applicant: AMER¬ 
ICAN BULK TRANSPORT CO.. PO. 
Box 2508 Kansas City. Mo. 64142. Appli¬ 
cant’s representative: Sheldon Silver- 
man. Suite 550 Federal Bar Building 
West. 1819 H St.. N.W.. Washington. D.C. 
20006. Authority sought to operate as a 
common carrier, by motor vehicle, over 
irregular routes, transporting: <H> Acids 
and chemicals <except petroleum chemi¬ 
cals from within 150 miles of Hender¬ 
son. Tex., and except liquid petroleum 
gases and except o&klte compound from 
Baton Rouge and except anhydrous am¬ 
monia. nitrogen solutions and nitric acid 
from Lullng. La >. In bulk. In Uink ve¬ 
hicles, (I) From points in Louisiana, to 
ljoints in Idoho, Montana, North Dakota. 
South Dakota, and Wyoming; (2) from 
points in Ixmlsi&na. located in and west 
of Union. Lincoln, Jackson. Caldwell. La 
Salle. Avoyelles. Pointe Coupee, Ibervile. 
Assumption, and Terrebonne Parishes to 
points In California located In and north 
of Marin, Napa. Solano, Sacramento, 
Amador, and Alpine Counties, to points 
in Nevada located in and north of Doug¬ 


las. Lyon. Churchill. Lander. Eure 
and White Pine Counties, to poinU In 
Oregon and points in Utah, located in 
and north of Juab, Utah. Carbon and 
Unitah Counties; • • • iH>*5) From 
points in Louisiana located in and we t 
of Caddo. Red River. Natchitoches, Ver¬ 
non, Allen. Evangeline. Acadia. Lafayette 
and Vermilion Parishes to points in 
Iowa and to points in Missouri 
located in and west of Cass. John 
son. Saline. Charlton. Macon, Knov 
and Clark Counties; i5MA) from poim 
in Louisiana located In and west of 
Union, Lincoln. Jackson. Winn. Grant. 
Rapides. Evangeline, Acadia and Vermil¬ 
ion Parishes to points In Colorado lo¬ 
cated in and north of Garfield. Eagel. 
Summit Clear Creek. Jefferson, Dougl 
and Kit Carson Counties and points in 
Elbert and Lincoln Counties located on 
and north of U.S. Highway 24. to point* 
in Kansas located in and north of Sher¬ 
man. Thomas. Sheridan, Graham. Rook 
Osborne. Mitchell, Ottawa. Clay, Gear* 
Wabunnsee, Shawnee. Douglas, and 
Johnson Counties and to points in Ne¬ 
braska. • * • <J> (3) Vegetable OU and 
vegetable iil products. In bulk In tank 
vehicles, from points in Louisiana lo¬ 
cated in and west of Union. Ouacltita. 
Caldwell, La Salic. Rapides. Evangeline 
Acadia, and Vermilion Parishes texcei i 
those points in Louisiana described in 
<2) above) to points in Delaware, In¬ 
diana. Kentucky. Maryland. New Jer¬ 
sey. North Carolina, and Ohio, to point 
in South Carolina (except Jasper Coun¬ 
ty) and to points in Virginia, and We t 
Virginia; • • • 

<K) »2> Soybean oil . corn oil and sate'* 
oil, in bulk, in tank vehicles, from point* 
in Louisiana located In Morehouse. Oua¬ 
chita, Caldwell, La Salle, Avoyelles. St. 
Landry. Lafayette, Iberia, 8t. Mary 
Martin. Iberville. Pointe Coupee. We^t 
Feliciana. Concordia. Catahoula. Tensa*. 
Franklin. Madison. Richland. West Car- 
roll. and East Carroll Parishes to point* 
in North Dakota to points in South Du 
kota located in and north of Brooking/ 
Kingsbury. Beadle, Hand, Hyde. Hughe- 
Stanley, and Haakon counties and points 
in Pennington County located on west 
and north of a line extending from th<* 
southern border along the Cheyenne 
River to the junction of U.S. Highway 16. 
thence along U.S. Highway 16 to the 
eastern border: (3) from points in Loui¬ 
siana located in and east of East Felici¬ 
ana. East Baton Rouge, West Baton 
Rouge. Ascension. Assumption, and Ter¬ 
rebonne Parishes to points in North 
Dakota and South Dakota: • • • (Q)(I» 
Acetic acid , in bulk, in tank vehicle* 
from points in Louisiana (except Cotton 
Valley) located in and north and west 
of Morehouse. Ouachita, Jackson, Winn. 
Natchitoches, and Sabine Parishes to 
points in Georgia located In and north 
of Chatham, Effingham, Jenkins, Burke. 
Jefferson. Washington, Hancock. Put¬ 
nam. Jasper. Newton, Rockdale, De Kalb, 
Douglas, Paulding, and Polk Counties 
and points in Alabama located in Chero¬ 
kee. Etowah, De Kalb, Jackson. Marshall, 
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Madison. Morgan. TJmwton, Lawrence. 
Lauderdale, and Colbert Counties; • • • 
<T>(5) Acids and chemicals. In bulk, 
from points in Louisiana located in and 
east of Webster, Bienville. Red River. 
Natchitoches. Rapides. Evangeline. Aca'- 
dia. and Vermillion Parishes (except Pla¬ 
quemines and 10 miles thereof and ex¬ 
cept the plant of the Monsanto Chemi¬ 
cal Co. New Luling. La.) to points in 
California located in San Mateo. Alame¬ 
da. Stanislaus Merced. Mariposa. Ma¬ 
dera. Santa Clara and Santa Cruz Coun¬ 
ties: • • • The purpose of this filing is to 
eliminate the gateways: (R) (5) Mis¬ 
souri and Champaign. Ill.. (0) Missouri 
and Kansas; • • • 

Nora —The purpose of this partial repub¬ 
lic* tlon la to correct the following: (H)(3) 
correct spelling of NAPA; (H) (0) renumber 
paragraphs to read 5 and 5A respectively; 
(J)(3) add destination »tate of New Jersey, 
previously omitted; <K) (3) octreet spelling 
of Haakon Instead of Kookon: (Q)(l) cor¬ 
rect spelling of De Kalb instead of De Kald; 
(T)<5) oorreot territorial description: (B> 
(G)(6) correct the gateway The remainder 
or this letter-notice remains as previously 
published. 

No. MC 92983 (6ub-No. E22) (Partial 
correction), filed June 4. 1974. published 
In the Federal Register issue of Decem¬ 
ber 4,1975. and republished, as corrected, 
this Issue. Applicant: AMERICAN BULK 
TRANSPORT CO., 818 Grand Avenue. 
P.O. Box 2508, Kansas City. Mo. 64142. 
Applicant’s representative: H. B. Foster 
(some as above). Authority sought to op¬ 
erate as a common carrier. by motor 
vehicle, over irregular routes, transport¬ 
ing: (O) (4) Vegetable oils and vegetable 
oil products , (except soap products and 
paint), in bulk. In tank vehicles, from 
points in Kentucky located on and north 
of Jefferson. Spencer, Anderson, Wood¬ 
ford; Fayette, Bourbon. Montgomery. 
Bath. Rowan. Elliott, and Lawrence 
Counties, to points In Alabama located 
in Mobile and Baldwin Counties and to 
points In Mississippi located In. south 
and west of Marshall. Lafayette. Cal¬ 
houn, Webster. Oktibbeha, Winston. 
Neshoba, and Lauderdale Counties (ex¬ 
cept those points in Mississippi and de¬ 
scribed in (3) above); In the footnote 
to the notice of gateways to be eliminated 
< which were omitted on initial publica¬ 
tion) are Items (B)(4) to (B)(7) Olan- 
the. Kans. (a point in the Kansas City, 
Mo -KansasCommercial Zone); gateway 
to be eliminated for (J) (7) is Saginaw, 
Mo., and points within 15 miles thereof, 
and (M> (21) should be corrected to read 
( M>(2). The purpose of this partial re- 
publication Is to correct the commodity 
description In (O) (4) and to complete 
the footnote notice of elimination of 
gateways. The remainder of this letter- 
notice remains as previously published. 

No. MC 92983 <8ub-No. E69) (Correc¬ 
tion). filed June 4. 1974. published in the 
PaoiRAi Register issue of June 23. 1976. 
and republished, as corrected, this issue. 
Applicant: AMERICAN BULK TRANS¬ 
PORT CO.. P.O. Box 2508, Kansas City. 
Mo. 64142. Applicant’s representative: 


Sheldon Silverman. Suite 550, Federal 
Bar Building West. 1819 H 8t.. N.W.. 
Washington. D.C. 20006. Authority 
sought to operate as a common carrier , 
by motor vehicle, over irregular routes, 
transporting: <M> Such fats and grease 
(as are embraced within acids and 
chemicals) in bulk. In tank vehicles, from 
points in Utah to points In Maine. New 
Hampshire, and Vermont; (N) Such fats 
and oils and blends and products thereof 
(as are embraced within acids and 
chemicals) except fats oils and blends, 
and products thereof derived from petro¬ 
leum. soap products, and paints) in bulk, 
in tank vehicles, from points in Utah to 
points in Florida; (O) acids and chemi¬ 
cals, in bulk, in tank or hopper vehicles 
from points in Utah to points in the 
upper peninsula of Michigan located 
in and east and south of a line extend¬ 
ing from the Michigan-Wisconsin State 
Unc along Michigan Highway 95, includ¬ 
ing the .Iron Mountain. Mich. Commer¬ 
cial Zone, to the Junction of unnumbered 
highway at Sagola. Mich., thence along 
unnumbered highway through Ralph, 
Mich., to the Junction of Michigan High¬ 
way 35. thence along Michigan Highway 
35 to the Junction of unnumbered high¬ 
way at Forsyth. Mich., thence along un¬ 
numbered highway through Carlshend. 
Mich., to the junction of UB. Highway 
41. thence along UB. Highway 41 to the 
western border of Alger County; (W) (l) 
Afaff syrup tor use as feed, in bulk, in 
tank vehicles (1) from points In Utah to 
points in Indiana (except those located 
west of United States Highway 41 from 
the Ohio River to the Wabash River but 
not including the Evansville or Vincen¬ 
nes. Ind. Commercial tones). Michigan, 
and Ohio. The purpose of this partial 
rcpublicatlon is to correct the commodity 
descriptions. The remainder of this 
letter-notice remains as previously pub¬ 
lished. 

No. MC 92983 C8ub-No. E80) (Correc¬ 
tion), filed June 4. 1874. published in the 
Federal Register Issue of July 14. 1978. 
and partially republished, as corrected, 
this issue. Applicant: AMERICAN BULK 
TRANSPORT CO., P.O. Box 2508, Kan¬ 
sas City. Mo. 64142. Applicant's repre¬ 
sentative: Sheldon Silverman. Suite 550, 
Federal Bar Building West, 1819 H St., 
N.W., Washington. D.C. 20006. Authority 
sought to operate as a common carrier. 
by motor vehicle, over irregular routes, 
transporting: (W)(4) Molasses, in bulk, 
in tank vehicles, from points in Wash¬ 
ington located in and west of Whatcom. 
Skagit, Snohomish. King. Kittitas. 
Yakima, and Klickitat Counties to points 
in Wisconsin located in Crawford. Rich¬ 
land. Vernon. LaCrosse. Monroe. Juneau, 
Adams. Marquette, Waushara, Portage, 
Waupaca, Outagamie. Shawano, and 
Menominee Counties, and that portion 
of Oconto and Marquette Counties on 
and south of Wisconsin Highway 64 In¬ 
cluding Marinette. The purpose of this 
partial republlc&tion Is to correct the 
commodity description and add counties 
In Wisconsin previously omitted. The re- 
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malnder of this letter-notice remains as 
previously published. 

No. MC 92983 <Bub-No. E81) (Correc¬ 
tion). filed June 4,1974. published In the 
Federal Register issue of July 14. 1976. 
partially republished, as corrected, this 
issue. Applicant: AMERICAN BULK 
TRANSPORT CO.. P.O. Box 2508. Kan¬ 
sas City. Mo. 64142. Applicant's repre¬ 
sentative: Sheldon Silverman. Suite 550, 
Federal Bar Building West. 1819 H 8t. 
N.W.. Washington. D.C. 20006. Authority 
sought to operate as a common carrier , 
by motor vehicle, over Irregular routes, 
transporting: (C)(1) Animal fats and 
oils, in bulk. In tank vehicles: (1) from 
points in Washington to points in 
Alabama, Connecticut. Delaware, Dis¬ 
trict of Columbia. Florida. Oeorgia. Illi¬ 
nois except Chicago, Chicago Heights, 
East St. Louis, Decatur, and Rockford. 
Indiana. Kentucky, Maine, Massachu¬ 
setts. Maryland. New Hampshire. New 
Jersey. New York, except New York City 
and Port Ivory, North Carolina, Ohio, 
except Cincinnati and Ivory dale. Penn¬ 
sylvania, Rhode Island. South Carolina. 
Vermont, Virginia and West Virginia. 
The purpose of this partial republication 
is to correct the spelling of destination 
state. North Carolina. The remainder of 
this letter-notice remains as previously 
published. 

No. MC 95540 (Sub-No. E45) (Cor¬ 
rection). filed April 15. 1974. published 
In the Federal Register Issue of May 
13.1974 and October 14.1978. and Decem¬ 
ber 1,1978, and republished, as corrected, 
this issue. Applicant: WATKINS MO¬ 
TOR LINES. INC.. P.O. Box 1638. Lake¬ 
land, Fla. 33802. Applicant's representa¬ 
tive: BenJy W. Fincher (same as above). 

Authority sought to operate as a com¬ 
mon canier. by motor vehicle, over Ir¬ 
regular routes, transporting: Meats, meat 
products, and meat by-products , as de¬ 
scribed in Section A of Appendix I to the 
report in Descriptions in Motor Carrier 
Certificates. 61 M.C.C. 209 and 766 (ex¬ 
cept commodities in bulk. In tank vehi¬ 
cles). from Dade City. Fla., to points in 
North Carolina on and west of a line be¬ 
ginning at Comcake Inlet on the Atlan¬ 
tic Ocean, thence north along UB. High¬ 
way 421 to the Wilmington, N.C., thence 
along U.B Highway 17 to Junction UB. 
Highway 264. thence along UB. Highway 
264 to Junction North Carolina Highway 
32, thence along North Carolina High¬ 
way 32 to Junction UB, Highway 64. 
thence along U.8. Highway 64 to Junc¬ 
tion North Carolina Highway 32, thence 
along North Carolina Highway 32 to 
Junction UB. Highway 17. thence along 
UB. Highway 17 to Elizabeth City, thence 
along North Carolina Highway 168 to the 
Virginia-North Carolina 8tate line. The 
purpose of this filing is to eliminate the 
gateway of Tlf ton, Oa. 

Norf.— The purpose of this correction U 
to state the correct territorial description. 

No. MC 95540 (8ub-No. E509) (Cor¬ 
rection). filed May 18. 1974. published 
in the Federal Register issue of August 
6. 1974. October 14. 1976, and Decern- 
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ber 1,1976. and republished, as corrected, 
this issue. Applicant: WATKINS MO¬ 
TOR LINES. INC.. P.O. Box 1636. Lake¬ 
land. Fla. 33802. Applicant's representa¬ 
tive: Benjy W. Fincher (same as above). 
Authority sought to operate as a com¬ 
mon carrier . by motor vehicle, over Ir¬ 
regular routes, transporting: Bananas 
and coconuts and pineapples . when mov¬ 
ing in the same vehicle and at the same 
time with bananas, from points in Geor¬ 
gia on or east of U.S. Highway 301 (ex¬ 
cept points on U.8. Highway 1), to points 
in Florida on or south of a line begin¬ 
ning at Cedar Key and extending along 
Florida Highway 24 to junction Florida 
Highway 345. thence along Florida High¬ 
way 345 to Chiefland. thence along UB. 
Highway 129 to Junction Florida High¬ 
way 26. thence along Florida Highway 26 
to Gainesville, thence along Florida 
Highway 24 to Waldo, thence along UB. 
Highway 301 to junction Florida High¬ 
way 16, thence along Florida Highway 16 
to junction Florida Highway 215. thence 
along Florida Highway 215. to junction 
UB. Highway 17. thence along U.S. High¬ 
way 17 to junction Interstate Highway 
95. thence along Interstate Highway 95 
to Junction UB. Highway 90. thence 
along UB. Highway 90 to Jacksonville 
Beach. The purpose of this filing is to 
eliminate the gateway of Tifton. Ga. 

Not*.—T he purpose of this correction U 
to itave the correct territorial description 

No. MC 95540 (8ub-No. E711 > (Correc- 
tion), filed May 22.1974. published in the 
Federal Register issue of April 3. 1975. 
and republished, as corrected, this issue. 
Applicant: WATKINS MOTOR LINES, 
INC., P.O. Box 1636. Lakeland, Fla. 33802. 
Applicant's representative: Benjy W. 
Fincher (same as above). Authority 
•ought to operate as a common carrier . 
by motor vehicle, over irregular routes, 
transporting: Canned citrus products . in 
mixed loads with citrus products, not 
canned and not frozen, from those points 
in Florida on or east of UB. Highway 231. 
to points in Missouri. The purpose of this 
filing is to eliminate the gateway of 
Doravllle, Ga. 

Ncrr«.—The purpose of thin correction U to 
*t*te the correct commodity description. 

No. MC 105045 (Sub-No. E155), filed 
November 28.1975. Applicant: R. L. JEF¬ 
FRIES TRUCKING C.. INC.. P.O. Box 
3277. Evansville. Ind. 47701. Applicant's 
representative: George H. Veech (same 
as above>. Authority sought to operate as 
a common carrier , by motor vehicle, over 
irregular routes, transporting: Alumi¬ 
num and aluminum articles (except com¬ 
modities in bulk) which, because of their 
size or weight, require the use of special 
equipment, except machinery, equip¬ 
ment. materials, and supplies used in. or 
in connection with the discovery, devel¬ 
opment. production, refining, manufac¬ 
turing. processing, storage, transmission, 
and distribution of natural gas and pe¬ 
troleum and their products and by-prod¬ 
ucts, machinery, materials, equipment, 
and supplies used in. or in connection 
with, the construction, operation, re¬ 
pair. picking up of pipe except the string¬ 


ing or picking'up of pipe in connection 
with main or trunk pipe lines, between 
points in Georgia, Florida. Alabama. Ohio 
and Tennessee, on the one hand. and. on 
the other, points in Minnesota. The pur¬ 
pose of this filing is to eliminate the gate¬ 
way from the facilities of Amax Alumi¬ 
num Mill Products. Inc., in Grundy 
County. HI. 

No. MC 105045 (Sub-No. E156). filed 
November 28, 1975. Applicant: R. L. JEF¬ 
FRIES TRUCKING CO., INC., P.O Box 
3277, Evansville. Ind, 47701. Applicant's 
representative: George H. Veech (same 
as above). Authority sought to operate 
as & common carrier . by motor vehicle, 
over irregular routes, transporting: 
Aluminum and aluminum articles <except 
commodities In bulk> which, because of 
their size or weight, require the use of 
special equipment, except machinery’, 
equipment, materials, and supplies used 
in. or in connection with the discovery, 
development, production, refining, man¬ 
ufacture processing, storage, transmis¬ 
sion and distribution of natural gas and 
petroleum and their products and by¬ 
products. machinery, materials, equip¬ 
ment. and supplies used in, or in connec¬ 
tion with, the construction, operation, 
repair, picking up of pipe except the 
stringing or picking up of pipe in con¬ 
nection with main or trunk pipe lines, be¬ 
tween points in Texas on and north and 
west of a line beginning at the Texas- 
Louislana State line, and extending along 
Texas Highway 21 to junction Interstate 
Highway 35. thence along Interstate 
Highway 35 to the International Bound¬ 
ary between United States and Mexico, 
on the one hand, and, on the other, points 
in Delaware. The purpose of this filing is 
to eliminate the gateway from the facili¬ 
ties of Amax Aluminum Mill Products, 
Inc., in Grundy County. HI. 

No. MC 105813 (Sub-No. ESI), filed 
December 19,1975. Applicant: BELFORD 
TRUCKING CO.. INC., P.O. Box 1936, 
Ocala. Fla. 32670. Applicant’s representa¬ 
tive: Arthur J. Siblk (same as above). 
Authority sought to operate as a common 
carrier . by motor vehicle, over irregular 
routes, transporting Frozen foods, except 
commodities in bulk, from the facilities 
of Kitchens of Sara Lee at New’ Hampton. 
Iowa, to those points in Mississippi on 
and south of a line beginning at the Ala- 
bama-Misslsaippl State line and extend¬ 
ing west along Mississippi Highway 42 to 
Junction UB. Highway H. thence south 
along UB. Highway 11 to junction UB. 
Highway 98. thence w*est along U S. High¬ 
way 98 to junction Mississippi Highway 
35. thence south along Mississippi High¬ 
way 35 to the Louisiana-Mississippi State 
line. Restriction: The operations author¬ 
ized herein are restricted to the trans¬ 
portation of traffic originating at the 
above-named origin. The purpose of this 
filing is to eliminate the gateway of points 
in Florida. 

No. MC 10583 (8ub-No. E52) , filed 
December 19. 1975. Applicant: BEL¬ 
FORD TRUCKING CO.. INC., P.O. Box 
1936. OcoJo, Fla. 32670. Applicant s rep¬ 
resentative: Arthur J. Sibik. 7000 8outh 


Pulaski Road. Chicago. Ill. 60629. Au¬ 
thority sought to operate as a common 
carrier . by motor vehicle, over irregular 
routes, transporting: Foodstuffs (ex¬ 
cept commodities in bulk), from Pan* 
Ill., to those points In Mississippi on and 
south of a line beginning at the Ala- 
bama-Mlssissippi State line and extend¬ 
ing west along Mississippi Highway 594 
to junction Mississippi Highway 63 
thence west along Mississippi Highway 
63 to junction Mississippi Highway 57. 
thence west along Mississippi Highway 
57 to junction Mississippi Highway 26. 
thence west along Mississippi Highway 
26 to junction UB. Highway 11. thence 
south along U S. Highway 11 to Junction 
Interstate Highway 59. thence south 
along Interstate Highway 59 to the Lou¬ 
isiana-Mississippi State line and to those 
points in South Carolina on and south of 
a line beginning at the Atlantic Ocean 
and extending west along U 8. Highway 
21 to junction South Carolina Highway 
170, thence west along South Carolina 
Highway 170 to Junction UB. Highway 
278, thence north along US. Highway 
278 to Junction South Carolina Highway 
336. thence west along South Carolina 
Highway 336 to junction U.S. Highway 
321-601, thence south along U S. High¬ 
way 321-601 to the Georgia-South Car¬ 
olina State line. The purpose of this 
filing is to eliminate the gateway of 
points in Florida. 

No. MC 105813 (Sub-No. E53), filed 
December 19, 1975. Applicant: BEL¬ 
FORD TRUCKING CO., INC., P.O. Box 
1936, Ocala, Fla. 32670. Applicant s rep¬ 
resentative: Arthur J. Sibik, 7000 South 
Pulaski Road, Chicago, Ill. 60629. Au¬ 
thority sought to operate as a common 
carrier . by motor vehicle, over irregular 
routes, transporting: Confectionery (ex¬ 
cept in bulk). in vehicles equipped* with 
mechanical refrigeration, from the plant 
site and storage facilities of M k M 
Mars, a division of Mars, Incorporated 
at Albany, Ga.. to points in Arkansas, 
Connecticut, Delaware. Iow^a. Kentucky. 
Maryland. Massachusetts. Michigan 
Minnesota. Mississippi. Nebraska, New 
Jersey. New York, North Carolina. Ohio. 
Oklahoma. Pennsylvania, Rhode Island 
South Carolina. Tennessee, Texas. Vir¬ 
ginia, West Virginia, and Wisconsin. Re¬ 
striction: The authority granted herein 
is restricted to the transportation of 
shipments originating at the above- 
named facilities. (2) Confectionery (ex¬ 
cept in bulk), in vehicles equipped with 
mechanical refrigeration, from the plant 
site and storage facilities of M k M/ 
Mars, a division of Mars, Incorporated 
at Atlanta. Decatur, and Doravllle. Ga.. 
to those points In Mississippi on and 
south of a line beginning at the Alo- 
bama-Mississippi State line and extend¬ 
ing west along UB. Highway 45 to Junc¬ 
tion U S. Highway 84, thence west along 
U.8. Highway 84 to the Louisiana-Mis¬ 
sissippi State line, and to those points 
in Texas on and south of a line begin¬ 
ning at the Louislana-Texas State line 
and extending west along Texas High¬ 
way 77 to Junction UB. Highway 67, 
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thence west along UB. Highway 67 to _ 
junction UB. Highway 271. thence north 
along U.8. Highway 271 to the Okia- 
homa-Texas State line, and to those 
points in Oklahoma on. west, and south 
of a line beginning at the Oklahoma- 
Texas State line and extending north 
along U.S. Highway 271 to Junction U.8. 
Highway 70, thcncc west along UB. 
Highway 70 to Junction U5. Highway 
81. thence north along UB. Highway 81 
to Junction Oklahoma Highway 7. 

Thence north and west along Okla¬ 
homa Highway 7 to junction UB. High¬ 
way 62. thence west along UB Highway 
62 to the Okl&homa-Texas State line, 
and to those points in Texas on and 
5outh. and west of a line beginning at the 
Oklahoma-Texas State line and extend¬ 
ing west along UB. Highway 62 to Junc¬ 
tion UB Highway 83. thence north along 
U 8 Highway 83 to the Oklahoma-Texas 
State line, and to those points In Okla¬ 
homa on and west of a line beginning at 
the Oklohoma-Texaii State line and ex¬ 
tending north along U S Highway 83 to 
the Kansas-Oklahoma State line, and to 
those points in Nebraska on and west 
of a line beginning at the Colorado- 
Ncbraska State line and extending north 
along Nebraska Highway 10 to Junction 
US. Highway 385, thence north along 
US. Highway 385 to Junction Nebraska 
Highway 87. thence north along Ne¬ 
braska Highway 87 to junction U.8. 
Highway 20, thence west along UJB. 
Highway 20 to the Nebraska-Wyoming 
State Une. Restriction: The authority 
granted herein is restricted to the trans¬ 
portation of shipments originating at the 
above-named facilities. The purpose of 
this filing is to eliminate the gateway of 
points in Florida. 

No. MC 105813 <Sub-No. E54>, filed 
December 19.1975. Applicant: BEEFORD 
TRUCKING CO.. INC., P.O. Box 1936. 
Ocala, Fla. 32670. Applicant’s represent¬ 
ative: Arthur J. Slbik, 7000 South Pulaski 
Rd. Chicago. Ill. 60629. Authority soifght 
to operate as a common carrier . by motor 
vehicle, over irregular routes, transport¬ 
ing: Confectionery, except commodities 
in bulk, from Naugatuck. Conn., to those 
points in Mississippi on and south of a 
line beginning at the Alabama-Missis¬ 
sippi State line and extending west along 
US. Highway 84 to the Loulsinna- 
Mlssissippi State Une. and to those points 
In Texas on and south of a line beginning 
at the Louisiana-Texas State Une and 
extending west along US Highway 84 
to junction US. Highway 67. thence west 
along UJB. Highway 67 to junction U.8. 
Highway 87. thence west along U.S. 
Highway 87 to Junction U.S. Highway 80, 
thence west along UB. Highway 80 to 
the New? Mexico-Tcxas State Une. The 
purpose of this filing Is to eliminate the 
gateway of Jacksonville. Fla. 

No. MC 105813 ( 8ub-No. E55>, filed 
December 19. 1975. Applicant: BEL- 
FORD TRUCKINQ CO.. INC, P.O. Box 
1036, Ocala, Fla. 32670. Applicant s rep¬ 
resentative: Arthur J. Sibik 7000 8outh 
Pulaski Rd.. Chicago. Ill 60629 Author¬ 
ity sought to operate as a common car¬ 


rier. by motor vehicle, over Irregular 
routes, transporting: Edible meats, edible 
meat products and edible meat by¬ 
products. and edible articles distributed 
by meat packinghouses, as described in 
Sections A and C of Appendix I to the re¬ 
port in Descriptions in Motor Carrier 
Certificates. 61 M.C.C. 209. except com¬ 
modities in bulk, from New York. N.Y., 
and points in New* York, and New Jersey, 
within 15 miles of New York. N Y. to 
those points in that part of Mississippi 
on and south of a line beginning at the 
Alabama-Mississippi State line and ex¬ 
tending west along U.S. Highway 82 to 
Junction Mississippi Highway 9. thence 
north along Mississippi Highway 9 to 
Junction Mississippi Highway 8. thence 
west along Mississippi Highway 8 to the 
Arkansas-Missiaslppi State line, and 
points in that part of Arkansas on and 
south of a line beginning at the Arkansas- 
Mlssissippl State Une and extending west 
along Arkansas Highway 4 to Junction 
U.S. Highway 70. thence west along US. 
Highway 70 to the Arkansas-Oklahoma 
State Une, and to those points in Okla¬ 
homa on and south of a Une beginning at 
Arkansas-Oklahoma State Une and ex¬ 
tending west along U.S. Highway 70 to 
the Oklahoma-Texas State Une. and to 
those points in Texas beginning at the 
Oklahoma-Texas State Une and extend¬ 
ing south and west along U.S. Highway 
70 to junction US. Highway 287 to Junc¬ 
tion U S. Highway 66, thence west along 
U-S. Highway 66 to the New Mexlco- 
Texas State Une, and those points in 
California on and south and west of a 
line beginning at the Arizona-Callfornia 
State Une and extending west along US. 
Highway 40 to Junction with California 
Highway 58, thence west along Cali¬ 
fornia Highway 58 to Junction California 
Highway 65. thence north along Califor¬ 
nia Highway 65 to Junction California 
Highway 198. thence west along Cali¬ 
fornia Highway 198 to Junction Califor¬ 
nia Highway 99. thence north along 
California Highway 99 to Junction Cali¬ 
fornia Highway 17, thence west along 
California Highway 17 to Junction Cali¬ 
fornia Highway l. thence west along 
California Highway 1 to the Pacific 
Ocean. The purpose of this filing Is to 
eliminate the gateways of Jacksonville. 
Fla., and points In Florida. 

No. MC 105813 (Sub-No. ES6), filed 
December 19, 1975. AppUcant: BEL¬ 
FORT) TRUCKING CO.. INC., P.O. Box 
1936. Ocala. Fla 32670. Applicant’s rep¬ 
resentative. Arthur J. Sibik 7000 South 
Pulaski Rd.. Chicago. Hi. 60629. Author¬ 
ity sought to operate as a common car¬ 
rier. by motor vehicle, over irregular 
routes, transporting: Fresh meats, and 
Packing House Products, except in bulk, 
in tank vehicles. <a> from Philadelphia, 
Pa., to those points in Mississippi on and 
south of a line beginning at the Alabama- 
Mlvussippi State Une and extending west 
along Mississippi Highway 18 to junc¬ 
tion UB. Highway 80. thence west along 
UB Highway 80 to the Loulsiana- 
Misstaslppt State Une. and those points in 
Texas on and south of a Une beginning at 


the Arkansos-Texas State Une and ex¬ 
tending west along Texas Highway 77 to 
Junction UB, Highway 67. thence west 
along U.8. Highway 67 to Junction U.8, 
Highway 380, thence west along UB. 
Highway 380 to Junction UB. Highway 
83. thence north along U.S. Highway 83 
to Junction UB. Highway 82. thence west 
along UB Highway 82 to Junction Texas 
Highway 70. thence north along Texas 
Highway 70 to Junction U S. Highway 70. 
thence west along U S. Highway 70 to the 
New Mexico-Texas State line, (b> from 
Philadelphia. Pa., to those points in Cali¬ 
fornia on and west of a Une beginning at 
the Arizona-California State Une and ex¬ 
tending west along Interstate Highway 
8 to Junction Interstate Highway 6. 
thence north along Interstate Highway 5 
to Junction UB. Highway 101, thence 
north along UB. Highway 101 to Junction 
California Highway 68. thence west along 
California Highway 68 to the Pacific 
Ocean. The purpose of this filing is to 
eliminate the gateways of Jacksonville, 
Fla., and points in Florida. 

No. MC 105813 (Sub-No. E57>, filed 
December 19. 1975. AppUcant: BEL- 
FORD TRUCKING CO., INC.. P.O. Box 
1936. Ocala. Fla. 32670. Applicant s rep¬ 
resentative: Arthur J. Sibik, 7000 South 
Pulaski Rd.. Chicago. Hi. 60629. Author¬ 
ity sought to operate os a common car¬ 
rier. by motor vehicle, over irregular 
routes, transporting: Bananas and pine¬ 
apples. In mixed loads with bananas, ex¬ 
cept commodities In bulk, from points in 
Florida to points in Vermont, New 
Hampshire, and Maine. The purpose of 
this filing is to eliminate the gateway 
of Charleston. S C. 

No MC 105813 (Sub-No. E58>, filed 
December 19, 1975. AppUcant: BEL- 
FORD TRUCKING CO. INC.. P.O. Box 
1936. Ocala. Fla. 32670. Applicant's rep¬ 
resentative: Arthur J. Sibik. 7000 South 
Pulaski Rd.. Chicago. Ill. 60629. Author¬ 
ity sought to operate as a common car¬ 
rier. by motor vehicle, over irregular 
routes, transporting: Edible meats, edible 
meat products, and edible meat by-prod¬ 
ucts. and dairy products . and edible ar¬ 
ticles distributed by meat packinghouses, 
as described in Sections A and C of Ap¬ 
pendix I to the report in Descriptions 
in Motor Carrier Certificates. 61 M.C.C. 
209 and 766 (except commodities in bulk, 
in tank vehicles and hides), (a) from 
those points in Iowa, on and north of a 
Une beginning at the Nebraska-Iowa 
State Une and extending along Interstate 
Highway 80 to the IUinois-Iowa State 
Une. those points in Mississippi on and 
south of a line beginning at the Alabema- 
Misslnsippl State line and extending west 
along UB Highway 84 to junction Mis¬ 
sissippi Highway 63, thence south along 
Mississippi Highway 63 to junction Mis¬ 
sissippi Highway 42. thence west along 
Mississippi Highway 42 to Junction UB. 
Highway 11. thence south along US. 
Highway 11 to Junction U S. Highway 98, 
thence west along U S. Highway 98 to 
Junction Mississippi Highway 35. thence 
south along Mississippi Highway 35 to 
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the Louisiana-Mississippi State line, (b) 
from those points In Iowa, on and south 
of a line beginning at the Nebraska-Iowa 
State line and extending along Interstate 
Highway 80 to the Hlinois-Iowa State 
line, to those points in Mississippi on 
and south of a line beginning at the 
Alabama-Missi&sippl State line and ex¬ 
tending west along Mississippi Highway 
42 to Junction UB. Highway 11, thence 
south along U S. Highway 11 to Junction 
Interstate Highway 59. thence south 
along Interstate Highway 59 to the Lou¬ 
isiana-Mississippi State line. The pur¬ 
pose of this filing is to eliminate the 
gateway of points in Florida. 

No. MC 105813 < Sub-No. E59). filed 
December 5. 1975. Applicant: BELFORD 
TRUCKINO CO. INC.. P O. Box 1936, 
Ocala. Fla. 32070. Applicant’s representa¬ 
tive: Arthur J. Sibik. 7000 South Pulaski 
Rd.. Chicago. Ill. 60629. Authority sought 
to operate as a common carrier , by motor 
vehicle, over irregular routes, transport¬ 
ing: Meats, meat products, and meat by¬ 
product, as defined by the Commission, 
except commodities in bulk, (a> from 
Chicago. Ill. to those points in Mississippi 
on and south of a line beginning at the 
Alaboma-Mississlppl 8tate line and ex¬ 
tending west along Mississippi Highway 
18 to Junction Mississippi Highway 35. 
thence south along Mississippi Highway 
35 to Junction U.8. Highway 84, thence 
west along U.8. Highway 84 to the 
MlssissiPoi-LouWana State line and 
those points in Texas ou_and south of a 
line beginning at the Gulf of Mexico and 
extending west along Texas Highway 35 
to Junction Texas Highway 44, thence 
west along Texas Highway 44 to Junction 
U 8. Highway 59. thence west along U.8. 
Highway 59 to the Texas-Mexico State 
line: <b> from St. Louis. Mo., and East 
8t. Louis. IU.. to those points in Missis¬ 
sippi on and south of a line beginning at 
the AiAbama-Mlssissirml State line and 
extending west alone U.8. Highway 98 to 
Junction Mississippi Highway 26. thence 
west along Mississippi Highway 26 to 
Junction U.S Highway 11. thence south 
along U.8. Highway 11 to the Mississippl- 
Louisiana State line and those points in 
8outh Carolina on and south of a line 
beginning at the Georgia-South Carolina 
State line at or near Robertsvllle and ex¬ 
tending east along South Carolina High¬ 
way 462 to Junction US. Highway 17. 
thence cast along U.8. Highway 17 to the 
Atlantic Ocean: (c> from Peoria. Ill., to 
those points in Mississippi on and south 
of a line beginning at the Atlanta-Mis- 
sissippl State line and extending west 
a’ong Mississippi Highway 42 to Junction 
U 8. Highway 98. thence west along U 8. 
Highway 98 to Junction Mississippi High¬ 
way 27, thence south along Mississippi 
Highway 27 to the Mlsslssipoi-LouUiana 
State line, and those points In 8outh 
Carolina, on and south of a line begin¬ 
ning at the Oeorgia-South Carolina 
State line and extending east along 
South Carolina Highway 3 to Junction 
South Carolina Highway 641. thence east 
along South Carolina Highway 641 to 
Junction South Carolina Highway 641 to 
Junction South CaroMna Highway 64, 
thence east along South Carolina High¬ 
way 64 to Junction US. Highway 17, 


thence east along U.S. Highway 17 to 
the Atlantic Ocean; 

<d> From Indianapolis, Ind., to those 
points in Texas on and south of a line 
beginning at the Louisiana-Texas State 
line and extending west along U S. High¬ 
way 10 to junction US. Highway 77. 
thence south along U.8. Highway 77 to 
Junction Alternate Highway 77, thence 
south along Alternate Highway 77 to 
Junction US. Highway 87, thence west 
along U.S. Highway 87 to Junction Texas 
Highway 97. thence west along Texas 
Highway 97 to Junction Texas Highway 
173, thence west along Texas Highway 
173 to Junction U S. Highway 81. thence 
west along U.S Highway 81 to Junction 
U.S. Highway 57. thence west along U S. 
Highway 57 to the International Bound¬ 
ary line between United States and 
Mexico and those points in that part of 
Mississippi on and south of a line begin¬ 
ning at the Alaboma-Mississlppl State 
line and extending west along Mississippi 
Highway 42 to Junction U.8 Highway 
98. thence west along U.8. Highway 98 
to Junction Mississippi Highway 27. 
thence south along Mississippi Highway 
27 to the Mississippl-Louisiana 8tate 
line; <e) from Cedar Rapids. Iowa, to 
those points in Mississippi on and south 
of a line beginning at the Alabama-Mis- 
slssippl Suite line and extending west 
a'ong Mississippi Highway 42 to Junction 
U S. Highway 11. thence south along U.S. 
Highway 11 to junction Interstate High¬ 
way 59. thence south along Interstate 
Highway 59 to the Louislona-Mlsslsslpp! 
State line and to those points in South 
Carolina on and south of a line beginning 
at the Atlantic Ocean and extending 
west along UB. Highway 21 to junction 
UB. Highway 17. thence south along U.8. 
Highway 17 to Junction South Carolina 
Highway 462, thence west on 8outh 
Carolina Highway 462 to Junction U.8. 
Highway 321. thence north along US. 
Highway 321 to Junction South Carolina 
Highway 119, thence south along South 
Carolina Highway 119 to the Georgia- 
South Carolina State line; <f> from 
Kansas City. Kans. and Kansas City. 
Mo, to those points in Mississippi on and 
south of a line beginning at the Ala- 
bama-Missisxippl State line and extend¬ 
ing west along Mississippi Highway 42 to 
Junction US Highway 11. thence south 
along U.S. Highway 11 to junction Inter¬ 
state Highway 59. thence south along In¬ 
terstate Highway 59 to the Loulsiana- 
Mississippi State line and those points 
in 8outh Carolina on and south of a line 
beginning at the Atlantic Ocean and ex¬ 
tending west along U8 Highway 21 to 
Junction US. Highway 17. thence south 
along U.8. Highway 17 to Junction South 
Carolina Highway 462, thence west along 
South Carolina Highway 462 to Junction 
US. Highway 321. thence northwest 
along U.8. Highway 321 to Junction 
South Carolina Highway 119. thence 
south along 8outh Carolina Highway 119 
to the Georgia-South Carolina State 
line. 

(g) From St. Joseph. Mo., to those 
points in Mississippi on and south of a 
line beginning at the Alabama-Missis¬ 
sippi State line and extending west along 
Mississippi Highway 42 to Junction Mis¬ 
sissippi Highway 29. thence south along 


Mississippi Highway 29 to junction Mis¬ 
sissippi Highway 26, thence west along 
Mississippi Highway 26 to Junction US. 
Highway 11. thence south along US. 
Highway 11 to Junction Interstate High¬ 
way 59. thence south along Interstate 
Highway 59 to the Loutslana-Misslssippi 
State line and to those points in 8outh 
Carolina on and south of a line begin¬ 
ning at the Atlantic Ocean and extend¬ 
ing west along UB. Highway 21 to 
Junction UB. Highway 17. thence south 
along U.8 Highway 17 to junction South 
Carolina Highwav 462, thence west along 
South Carolina Highway 462 to junction 
UB. Highway 321. thence northwest 
along US Highway 321 to junction 
South Carolina Highway 119. thence 
south along South Carolina Highway 119 
to the Georgia-South Carolina State 
line; <h> from Madison, Wis., to those 
points in Mississippi on and south of a 
line beginning at the AJabama-MUsis- 
sippi State line and extending west along 
UB. Highway 64 to Junction Mississippi 
Highway 63. thence south along Missis- 
siopi Highway 63 to junction Mississippi 
Highway 42. thence west along Missis¬ 
sippi Highway 42 to iunction U.8. High¬ 
way 11. thence south along U.8. High¬ 
way 11 to junction UB. Highway 98. 
thence west along U6. Highway 98 to 
junction Mississippi Highway 35. thence 
south along Mississippi Highway 35 to 
the Louisiana-Mississiooi State line and 
to those points in South Carolina on and 
south of a line beginning at the Atlantic 
Ocean and extending west along UB. 
Highway 21 to Junction 8outh Carolina 
Highway 170. thence west along 8outh 
Carolina Highway 170 to Junction U.8 
Highway 278. thence north on U.S. High¬ 
way 278 to junction South Carolina High¬ 
way 336. thence west on South Carolina 
Highway 336 to JuncUon UB. Highway 
321-601. thence south along UB. High¬ 
way 321-601 to the Georgia-South Caro¬ 
lina State line: and 

<i) from Milwaukee. Wls.. to those 
points in Mississippi on and south of n 
line beginning at the Alabama-Missis- 
siopl State line and extending west along 
U S. Highway 84 to Junction Mississippi 
Highway 63. thence south along Missis¬ 
sippi Highway 63 to junction Mississippi 
Highway 63. thence west along Missis¬ 
sippi Highway 63 to Junction U.8. High¬ 
way 11. thence south along UB. Highway 
II to Junction U 8 Highway 98. thence 
west along U.8. Hlghwav 98 to junction 
Mi<xis*iDnl Highway 2*>. thence south on 
Mississippi Highway 35 to the Louisiana- 
Mis*i*«ionl State line and to those points 
In South Carolina on and south of a line 
beginning at the Atlantic Ocean and ex¬ 
tending west along U 8. Highway 21 to 
junction South Carolina Highway 170 
thence west along South Carolina High¬ 
way 170 to Junction UB. Highway 278. 
thence north along U 8. Highway 278 to 
Junction South Carolina Highway 336. 
thence west on South Carolina Highway 
336 to Junction U.8. Highway 321-601. 
thence south along U.S. Highways 321- 
601 to the Georgia-South Carolina State 
line. The purpose of this filing is to 
eliminate the gateway of points in 
Florida. 
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No, MC 105813 (Sub-No. E60). filed 
December 5, 1075. Applicant: BELFORD 
TKUCKINO CO . INC .. P.O. Box 1938. 
o ala, Fla. 32670. Applicant's represent¬ 
ative: Arthur J. Sibik, 7000 South Pu¬ 
laski Rd., Chicago, ni. 60629. Authority 
sovifiht to operate as a common carrier, 
by motor vehicle, over Irregular routes, 
transporting: Packinghouse products. 
gp described In Paragraph A. B, and C, 
in the Appendix to the report tn Modifi¬ 
cation of Permits—Packing House Prod¬ 
ucts, 46 M.C.C, 23. tb> frozen food . cc> 
processed or preserved fish . and <d> 
compressed yeast, other than dry. except 
commodities tn bulk, from New York, 
N.Y., and points In New York, and New 
Jersey, within 15 miles of New York. 
NY, to those points in Mississippi on 
khd south of a line beginning at the 
Aliibama-Mi&slsslppi State line and ex¬ 
tending west along U.S. Highway 82 to 
junction Mississippi Highway 9. thence 
north along Mississippi Highway 9 to 
junction Mississippi Highway 8. thence 
west along Mississippi Highway 8. thence 
to the Arkansas-Misslaslppi State line, 
and to those points In Arkansas on and 
south of a Une beginning at the Ar- 
krihj»as-Mlsidssippi State line and ex¬ 
tending west along Arkansas Highway 4 
to junction UB. Highway 70. thence west 
along UB. Highway 70 to the Arkansas- 
Oi.l.thoma State line, and to those points 
In Oklahoma on and south of a Une be¬ 
ginning at the Arkansas-Oklahoma State 
Une and extending west along U.6. High¬ 
way 70 to the Oklahoma-Texas State 
line, and to those points in Texas begin- 
nlm: fit the Oklahoma-Texas State line 
ar.d extending south and west along US. 
Highway 70 to Junction UB, Highway 
287 to junction U.S. Highway 60. thence 
west along U.S. Highway 66 to the New 
Mexico-Texns State line. The purpose 
of this filing is to eliminate the gateway 
of potnU In Florida. 

No. MC 105813 ^Sub-No. B61n filed 
Decembers, 1975 Applicant: BEDFORD 
TKUCKINO CO,. INC., P.O. Box 1936. 
Ocala Fla 32670. Applicant's represent¬ 
ative: Arthur J. Bibik. 7000 South Pu¬ 
laski, Rd.. Chicago. HI. 60629. Authority 
nought to operate as a common carrier, 
by motor vehicle, over irregular routes, 
transporting: Edible meats. edible meat 
products , and edible meat by-products, 
and edible articles distributed by meat- 
packinghouses (except hides and com¬ 
modities tn bulk, in tank vehicles >. ns 
fieocribed in Sections A and C of Ap¬ 
pendix I to the report in Descriptions in 
Motor Carrier Ccrff/tcafei. 61 M.C.C. 209 
und 766. from the plant site of Armour 
and Company near Sterling, Ill, to those 
points in Mississippi on and south of a 
line beginning at the Alabama-Mlsst*- 
slppi State Une and extending west along 
Mi^l&Mppl Highway 42 to junction UB. 
Highway 11. thence south along UB. 
Highway It to Junction Ufi. Highway 
93, thence west along U.8. Highway 98 to 
junction Mississippi Highway 35. thence 
south along Mississippi Highway 35 to 
the Douistana-Missi&sippl State line, and 
to those points in Texas on and south 
of a line beginning at the Gulf of Mexico 
and extending west along Texas Highway 
4 to junction US. Highway 83. thence 
northwest along U8 Highway 83 to 


Junction Texas Highway 336, thence 
south along Texas Highway 336 to the 
International Boundary line between 
the United States and Canada. The pur¬ 
pose of this filing is to eliminate the 
gateway of points in Florida. 

No. MC 105813 (Sub-No. E66>. filed 
December 5, 1975. Applicant: BEDFORD 
TRUCKING CO . INC.. P.O. Box 1936. 
Ocala. Fla. 32670. Applicant’s representa¬ 
tive: Arthur J. Sibik (same as above). 
Authority sought to operate as a com¬ 
mon carrier, by motor vehicle, over irreg¬ 
ular routes, transporting: Edible meats, 
edible meat products, and edible meat 
by-products, dairy products . and edible 
articles distributed by meat packing¬ 
houses. as described In Seetiocui A. B 
and C of Appendix I to the report in 
Descriptions in Motor Carrier Certifi¬ 
cates. B\ M.C.C. 209. except commodities 
in bulk, from Joliet, Ill., to those points 
in Mississippi on and south of a line 
beginning at the Alabama-Mississippi 
State line and extending west along Mis¬ 
sissippi Highway 42 to Junction U.S. 
Highway 11. thence south along U.S. 
Highway 11 to Junction Interstate High¬ 
way 59. thence south along Interstate 
Highway 59 to the LouUiana-MDfclsaippl 
Stale line and to thoae points In South 
Carolina on and south of a line begin¬ 
ning at the Atlantic Ocean and extend¬ 
ing west along U.S. Highway 21 to junc¬ 
tion South Carolina Highway 170, thence 
west along South Carolina Highway 170 
to Junction U5. Highway 278, thence 
north along U.S. Highway 278 to Junction 
South Carolina Highway 278 to junction 
South Carolina Highway 336. thence wot 
along South Carolina Highway 336 to 
junction UB. Highway 321-601, thence 
houth along U5. Highway 321-601 to the 
Georgia-South Carolina Stale line. Re¬ 
striction: The authority granted above 
is restricted against traffic originating 
or destined to points in New York and 
Pennsylvania, on and east of U.S. High¬ 
way 11, and points In Maryland. Virginia. 
Maine. Vermont. New Hampshire, Rhode 
Island. Massachusetts. Connecticut, New 
Jersey. Delaware, and the District of 
Columbia. The purpose of this filing is 
to eliminate the gateway of points In 
Florida. 

No. MC 105813 <Sub-No. E07). filed 
May 19. 1975. Applicant: BEDFORD 
TRUCKING CO.. INC.. P.O. Box 1930. 
Ocala. Fla. 32670. Applicant's representa¬ 
tive: Arthur J. Sibik (same as above*. 
Authority sought to operate as a com¬ 
mon carrier, by motor vehicle, over irreg¬ 
ular routes, transporting; Edible meats . 
edible meat products, and edible meat 
by-products, and edible articles distrib¬ 
uted by meat packinghouses, as described 
in Sections A and C oT Appendix I to 
the report in Descriptions in Motor Car¬ 
rier Certificates, 61 M.C.C. 209 and 766. 
'except In bulk, in tank vehicle*), from 
the plant site of Armour & Company, at 
7>r near Worthington. Minn., to those 
points in Mississippi on and south of a 
line bcglning at the Alabama-MUnisslppi 
State Une and cxtendUig along U.8. 
Highway 84 to Junction Mississippi High¬ 
way 63. thence south along Mississippi 
Highway 63 to Junction Mississippi High¬ 
way 42. thence west along Mississippi 
Highway 42 to junction US. Highway 


11. thence south along UB. Highway 11 
to Junction U.S. HJghway 98. thence west 
along U.S. Highway 98 to Junction Mis¬ 
sissippi HJghway 35 thence south along 
Mississippi Highway 35 to the Louisiana - 
Mississippi State line. Restriction: Car¬ 
rier is precluded from interlining traffic 
with other carriers or from combining 
the authority granted herein with any 
authority now held by carrier for the 
purpose of providing service from and 
to points other than those authorized 
herein. The purpose of this filing is to 
eliminate the gateway of points in 
Florida. 

No. MC 109637 (Sub-No £93 >. filed 
May 29. 1974. Applicant: SOUTHERN 
TANK DINES, INC., Ten West Baltimore 
Ave.. Damdowne. Pa 19050. Applicant's 
representative: John Nelson, vice presi¬ 
dent (same as above). Authority sought 
to operate as a common carrier, by motor 
vehicle, over irregular routes, transport¬ 
ing: Petroleum products as described in 
appendix XIII to the report in Descrip¬ 
tions tn Motor Carrier Certificates . 61 
M.C.C. 209. (except dry petrochemicals to 
potnbs in Illinois D in bulk, in tank ve¬ 
hicles. from Covington and Louisville. 
Ky.. to points in Dlinois. The purpose of 
this filing is to eliminate the gateway oi 
tlie Petroleum Products Terminal of the 
La Gloria Oil & Gas Company near Sey¬ 
mour. Ind. 

No MC 109637 (8ub-No E94>. filed 
May 29. 1974. Applicant: SOUTHERN- 
TANK LINES, INC., Ten West Baltimore 
Ave.. Lansdowne. Pa. 19050. Applicants 
representative: John Nelson, vice presi¬ 
dent (same os above). Authority sought 
to operate as a common carrier . by motor 
vehicle, over irregular routes, transport¬ 
ing: Petrol eum products as described in 
Appendix XIII to the report in Descrip¬ 
tions in Motor Carrier Certificates . 61 
M.C.C. 209. in bulk, in tank vehicles (ex¬ 
cept dry petrochemicals to points in Illi¬ 
nois) from Indianapolis, Ind., and The 
Petroleum Products terminal of the La 
Gloria Oil & Gas Co., near Seymour. Ind.. 
to points In Tennessee. The purpose of 
this filing is to eliminate the gateway 
of Louisville. Ky 

No. MC 109637 (Sub-No, E95». filed 
May 29. 1974 Applicant: SOUTHERN 
TANK LINES. INC- Ten W«t Baltimore 
Ave.. Lansdowne, Pa 19050. Applicant’* 
representative: John Nelson, vice presi¬ 
dent (same as above >. Authority sought 
to operate as a common carrier . by motor 
vehicle, over irregular routes, transport¬ 
ing: Petroleum products . ax described in 
Appendix XIII to the report in Descrip¬ 
tions in Motor Carrier Certificates. 61 
M.C.C. 209. in bulk, in tank vehicles 'ex¬ 
cept dry petrochemical to point* in Illi¬ 
nois*. in bulk, in tank vehicle*, from the 
terminal site of the Texas Eastern Trans¬ 
mission Corp, at or near Princeton. Olb- 
son County, Ind., to thoee points tn 
Tennessee on and east of a line begin¬ 
ning at the Georgia-Tennessee State line 
and extending along Tennessee Highw ay 
56 to the Kentucky-Tennessee State line. 
The purpose of this filing is to eliminate 
the gateway of Louisville. Ky. 

No. MC 109637 tSub-No E 96>, file d 
May 29. 1974. Applicant: SOUTHERN 
TANK DINES. INC.. Ten Wo*t Baltimore 
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Ave.. Lansdowne. Pa. 19050. Applicant’s 
representative: John Nelson* vice presi¬ 
dent tsaine as above'. Authority sought 
to operate os a common carrier, by motor 
vehicle, over irregular routes, transport¬ 
ing: Calcium carbide residue, fly ash, 
plastic granules, and resin poteder , in 
bulk. In tank vehicles, from Louisville. 
Ky. to points In Kansas. Louisiana, 
Oklahoma and Texas. The purpose of 
this filing is to eliminate the gateways of 
Robertson County. Tenn , aud Calvert 
City. Ky. 

No. MC 114553 * Sub-No. E3» (Correc¬ 
tion >, filed April 26, 1974, published in 
the Federal Register issue of August 19. 
1974. and republished partially, as cor¬ 
rected, this issue. Applicant: SENN 
TRUCKING COMPANY. P.O. Drawer 
220. Newberry. S.C. 29108. Applicant's 
representative: William P. Jackson. Jr.. 
3426 North Washington Boulevard. P.O. 
Box 1267. Arlington, Va. 22201. Author¬ 
ity sought to operate as a common 
carrier , by motor vehicle, over irregular 
routes, transporting: (1) Lumber (ex¬ 
cept plywood and veneer', <A> from 
points in Alabama to points in Ohio, 
West Virginia, Virginia, Maryland. Dela¬ 
ware. Pennsylvania, New Jersey. New 
York. Massachusetts, Vermont, New 
Hampshire. Maine, the District of Colum¬ 
bia and Michigan. The purpose of this 
partial republicAtion is to correct the ter¬ 
ritorial description by adding the desti¬ 
nation state of Michigan. The remander 
of this letter-notice remains as previously 
published. 

No. MC 114868 (Sub-No. E21), filed 
August 1, 1975. Applicant: NEWLON’S 
TRANSFER U STORAGE. 1511 N. Nel¬ 
son Street. Arlington, Va. 22201. Appli¬ 
cant’s representative: Robert J. Gal¬ 
lagher. 1000 Connecticut Ave., N.W., 
Suite 1200. Washington, D.C. 20036. Au¬ 
thority sought to operate as a common 
carrier, by motor vehicle, over irregular 
routes, transporting: Household ooods. 
as defined by the Commission. (1) be¬ 
tween points in Ohio on and north of a 
line beginning at the Ohio-West Virginia 
State line and extending along Inter¬ 
state Highway 70 to Junction Interstate 
Highway 77, thence along Interstate 
Highway 77 to Junction U6. Highway 
30. thence along U.S. Highway 30 to 
Junction US. Highway 30N, thence 
along U.S. Highway 30N to junction U.S. 
Highway 68, thence along U.S. Highway 
68 to Junction Interstate Highway 75. 
thence along Interstate Highway 75 to 
the Ohlo-Michigan State line, on the one 
hand. and. on the other, points in North 
Carolina on and east of Interstate 
Highway 95. (2) between Raleigh, N.C.. 
on the one hand, and, on the other. 
Bryan. Ohio, <3) between Winston- 
Salem. N.C., on the one hand, and, on 
the other, Ashtabula, Ohio. (4> between 
Elizabeth City, N.C., on the one hand, 
and, on the other. Bryan. Ohio, <5> be¬ 
tween Columbus. Ohio, on the one hand, 
and. on the other. Elizabeth City. N.C., 
•6> between Raleigh. NC., on the one 
hand, and. on the other, Mansfield. 
Ohio, and (7> between Youngstown. 
Ohio, on the one hand. and. on the other, 
Charlotte, N.C. The purpose of this filing 


U to eliminate the gateway of Washing¬ 
ton, D.C. 

No. MC 119767 (Sub-No. E49), filed 
June 4. 1974. Applicant: BEAVER 

TRANSPORT CO.. P.O. Box 186, Pleas¬ 
ant Prairie, Wla. 53158. Applicant's rep¬ 
resentative: Henry E. Seaton, 915 Penn¬ 
sylvania Building. 425 Thirteenth Street. 
N.W.: Washington. D. C 20004. Authority 
sought to operate as a common carrier, 
by motor vehicle, over irregular routes, 
transporting: Canned and prepared 
foodstuffs (except frozen>. from Roscoe, 
Ill., to points in North Dakota and points 
in South Dakota on. north, and west of 
a line beginning at the Minnesota-South 
Dakota State line and extending along 
U-S. Highway 14 to Junction UB. High¬ 
way 83. thence along U.8. Highway 83 to 
the South Dakota-Nebruska State line. 
The purpose of this filing is to eliminate 
the gateway of Somers, Wls. 

No. MC 119767 (Sub-No. E55). filed 
June 4. 1974. Applicant: BEAVER 

TRANSPORT CO.. P.O. Box 186, Pleas¬ 
ant Prairie, Wls. 53158. Applicant’s rep¬ 
resentative: Henry E. Seaton. 915 Penn¬ 
sylvania Building. 425 Thirteenth Street, 
N.W . Washington. D.C. 20004. Authority 
sought to operate as a common carrier, 
by motor vehicle, over irregular routes, 
transporting: Foodstuffs (except com¬ 
modities in bjilk, frozen foods and meats 
and meat products), from Coloma, Mich., 
to points in Iowa on, north, and west of 
a line beginning at the Iowa-Mlssouri 
State line and extending along U.S. 
Highway 69 to Juctlon Iowa Highway 3, 
thence along Iowa Highway 3 to Junc¬ 
tion U.S. Highway 63. thence along U B. 
Highway 63 to Junction U.8. Highway 
18. thence along U.S. Highway 18 to the 
Mississippi River. The purpose of this 
filing is to eliminate the gateway of 
Watcriowm, Wis. 

By the Commission. 

Robert L. Oswald, 

Secretary . . 

\m Doc 77-1088 Filed l-ll-77;8 45 ami 


(Arndt No. 1; I.OjC. Order No. 10. SO No. 1252] 

REROUTING TRAFFIC 

Upon further consideration of I.C.C. 
Order No. 10 (San Diego it Arizona East¬ 
ern Railway Company i and good cause 
appearing therefor: 

ft is ordered. That: 

I.C.C. Order No. 10 be. and it is hereby, 
amended by substituting the following 
paragraph* <g) for paragraph <g> there¬ 
of: 

(g) Expiration date. This order shall 
expire at 11:59 pjn., March 31, 1977, un¬ 
less otherwise modified, changed, or sus¬ 
pended. 

It is further ordered. That this amend¬ 
ment shall become effective at 11:59 pjn.. 
December 31, 1976. and that this older 
shall be served upon the Association of 
American Railroads, Car Service Divi¬ 
sion, ns agent of all railroads subscrib¬ 
ing to the car service and car hire agree¬ 
ment under the terms of that agreement, 
and upon the American Short Line Rail¬ 
road Association; and that It be filed 


with the Director, Office of the Federal 
Register. 

Issued at Washington. D.C., December 
27, 1976. 

Interstate Commerce 
Commission. 

Joel E. Burns, 

Agent. 

(Fit Doc.77-1084 Filed 1-11-77:8:45 am| 


SOUTHERN PACIFIC TRANSPORTATION 
CO. 

Abandonment Between Butte Creek and 

Stirling City in Butte County. California 

December 23. 1976. 

The Interstate Commerce Commis¬ 
sion hereby gives notice that: L The 
Commission's Section of Energy and En¬ 
vironment has prepared an environmen¬ 
tal threshold assessment survey in the 
above-entitled proceeding in which it 
wns concluded that the proceeding doe* 
not constitute a major Federal action 
significantly affecting the quality of the 
human environment within the mean¬ 
ing of the National Environmental Pol¬ 
icy Act of 1969 (NEPA). 42 U B.C. 
55 4321, et seq . 2. A notice setting forth 
this conclusion wns served November 8, 
1976, and no substantive comments in 
opposition, of an environmental nature, 
have been received by the Commission 
in response to said notice. 3. This pro¬ 
ceeding Is now ready for further dispo¬ 
sition within the Office of Hearings or 
the Office of Proceedings os appropriate. 

Robert L. Oswald, 
Secretary 

[PR Doc 77-1086 Piled l-ll-77;8:45 am) 


| AB 33 (Sub-No 11)| 

UNION PACIFIC RAILROAD CO. 

Abandonment Between Tonganoxie and 
Lawrence in Leavenworth and Douglas 
Counties, Kansas 

December 23, 1976. 

The Interstate Commerce Commission 
hereby gives notice that: 1. The Com¬ 
mission's Section of Energy and Envi¬ 
ronment has prepared an environmental 
threshold assessment survey in the 
above-entitled proceeding in which it 
was concluded that the proceeding does 
not constitute n major Federal action 
significantly affecting the quality of tho 
human environment within the mean¬ 
ing of the National Environmental Pol¬ 
icy Act of 1969 (NEPA), 42 U.S.C 
55 4321, et seq, 2. A notice setting forth 
this conclusion was served November 8. 
1976. and no substantive comments in 
opposition, of an environmental nature, 
have been received by the Commission 
in response to said notice. 3. This pro¬ 
ceeding is now ready for further dispo¬ 
sition within the Office of Hearings or 
U\e Office of Proceedings as appropriate 

Robert L. Oswald. 

Secretary 

|FH Doc.77 1083 Piled 1-11-77:8 45am) 
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PROPOSED RULES 


DEPARTMENT OF DEFENSE 

Corps of Engineers, Department of the 
Army 

[ 33 CFR Part 209 ] 
ADMINISTRATIVE PROCEDURES 

Mississippi River Commission: Public 

Observation of Commission Mootings 

In accordance with the provisions of 
the Government In the Sunshine Act (5 
U.S.C. 552b) the Commission proposes to 
Implement the provisions of that Act by 
amending Title 33. Part 209 to add a new 
section entitled. "Mississippi River Com¬ 
mission: Public Observation of Commis¬ 
sion Meetings/' 

Written comments concerning the pro¬ 
posed regulation are invited from oil in¬ 
terested persons. Comments should be 
submitted to the Secretary. Mississippi 
River Commission. 1400 Walnut Street. 
Post Office Box 80. Vicksburg. Mississippi 
39180. Written comments received not 
later than 14 February 1977 will be con- 
stQered. Such comments will be made 
available for public inspection at the 
Office of the Secretary of the Commis¬ 
sion . 

The purpose of this regulation is to 
implement sections <b» through <g> of 
the Government in the Sunshine Act <5 
U.S.C. 552b >. This regulation is being 
proposed pursuant to section <g» of the 
Act. 

This regulation, if adopted, will take 
effect on 12 March 1977. 

The Mississippi River Commission has 
determined that this document does not 
contain a major proposal requiring prep¬ 
aration of an Inflation Impact State¬ 
ment under Executive Order 11821 and 
OMB Circular A-l 07. 

Dated: January 4. 1977. 

F. P. Koisch. 

Major General, USA . President. 

Mississippi River Commission. 

(5 UJ8.C. 652b) 

Part 209 is amended by adding a new 
} 209.60 to read as follows: 

§ 209.50 River ( omtui«»ion: 

Public Obftcrvaition of Cottimi 

Meeting*. 

(a) Purpose. <!> The purpose of tills 
regulation is to afford to the public, to 
the fullest possible extent, information 
regarding the decisionmaking processes 
of the Mississippi River Commission and 
to open all meetings of the Mississippi 
River Commission to public observation 
except in instances where a portion or 
portions of a meeting may be closed to 
the public in accordance with this reg¬ 
ulation in oi*der to protect the rights of 
individuals and/or in order to permit the 
Mississippi River Commission to carry 
out its statutory and assigned functions 
and responsibilities. This regulation is is¬ 
sued in accordance with section (g) of 
the Government in the Sunshine Act and 
implements sections <b) through <f> of 
said Act 15 U.S.C. 552b <b) through (f>l. 

*2> Public observation of Mississippi 
River Commission meetings includes 


public participation in the deliberations 
of the Commission only to the extent 
specifically provided in public notices of 
such meetings. 

(b) De/lniffons. The following defini¬ 
tions apply to the regulation in this sec¬ 
tion. 

Xl> •‘Commission" means The Missis¬ 
sippi River Commission. 

(2) "President'* means the duly ap¬ 
pointed President and Executive Officer 
of the Commission. 

<3) "Commissioner''means a duly ap¬ 
pointed member of the Commission. 

• 4) "Secretary" means the Secretory 
of the Commission. 

«5> "Chief Legal Officer" mean s the 
Division Counsel or the acting Division 
Counsel of the Lower Mississippi Valley 
Division. Corps of Engineers. 

<6> "Meeting" means the delibera¬ 
tions of at least a majority of the Com¬ 
missioners where such deliberations 
determine or result in the Joint conduct 
or disposition of official Commission 
business, but does not include: 

<i> Deliberations of the Commission 
in determining whether or not to close 
a portion or portions of a meeting in ac¬ 
cordance with paragraphs e<4> and e<5> 

' of this section. 

(ii> deliberations of the Commission in 
determining whether or not to withhold 
from disclosure information pertaining 
to a portion or portions of a meeting as 
provided in section c(4> and e«5) of this 
section. 

(ill) deliberations of the Commission 
pertaining to changes in the subject 
matter of a meeting or changes in the 
determination to open or close a portion 
or portions of a meeting to the public 
following tiie public announcement of 
such meeting in accordance with para¬ 
graph d(4> of this section. 

<iv> deliberations of the Commission 
in determining whether to waive the 
one-week public notice requirement in 
accordance with paragraph d(2> of this 
section. 

(c> Time, place and agenda of meet- 
ings. (l) The meetings of the Commis¬ 
sion, except those held on Government 
boats during inspection trips of the 
Commission, shall be held at Vicksburg. 
Mississippi. The time of such meetings 
shall be fixed by the President of the 
Commission, Who shall cause due notice 
of such meetings to be given members of 
the Commission and the public. 

(33 USX?. 846) 

<2) The President .shall, after consul¬ 
tation with the Commissioners, prepare 
a detailed agenda for planned Commis¬ 
sion meetings nt the earliest practicable 
time. Suggestions from the public of pro¬ 
posed agenda items are Invited. 

<d> Public notices and Federal Regis¬ 
ter publication. (1) At least one week 
before each Commission meeting the 
Secretary shall issue a public announce¬ 
ment which (i) States the time and place 
of the meeting. (ID Lists the agenda 
items or subjects to be discussed at the 
meeting, (ill) States whether the meet¬ 


ing or portions of the meeting are to be 
closed or open to public observation, <iv) 
States whether or not public participa¬ 
tion in the meeting will be permitted, 
and (v) States the name and busing 
phone number of the official who will re¬ 
spond to requests for information about 
the meeting. 

' <2) The one-week period for public no¬ 

tice required by paragraph d<X> of tin. 
section shall not be applicable when a 
majority of the entire membership of the 
Commission determines by a recorded 
vote that Commission business requires 
that a meeting be called at an earlier 
date. The Secretary shall, however, issu^ 
the public notice required by paragraph 
d<!) of this section at the earliest prac¬ 
ticable time. 

(3) When due to unforeseen circum¬ 
stances it is necessary to change the time 
or place of a meeting following the pub¬ 
lic announcement required by paragraph 
d(l) of this section, the Secretary will 
publicly announce such change at the 
earliest practicable time. 

(4> The subject matter of a meeting, or 
the determination of the Commission to 
open or close a portion or portions of a 
meeting to the public, may be changed 
following the public announcement re¬ 
quired by paragraph d«l> of this section 
only if (i> a majority of the entire mem¬ 
bership of the Commission determines by 
a recorded vote that Commission busi¬ 
ness so requires and that no earlier an¬ 
nouncement of the change was possible, 
and <ii> the Secretary publicly an¬ 
nounces such change and the vote of 
each member on such change at the 
earliest practicable time. 

(5) Immediately following each public 
announcement required by this section, 
notice of the time, place, and subject 
matter of a meeting, whether a portion 
or portions of the meetings are open or 
closed to public observation, any change 
in one of the preceding, and the name 
and business telephone number of the of¬ 
ficial of the Commission who will re¬ 
spond to requests for information about 
the meeting, shall be submitted for pub¬ 
lication in the Federal Register. 

<c) Closing a portion or portions of a 
meeting. (1) All Commission meeting 
shall be open to the public except when 
the Commission determines that public 
disclosure of Information to be discussed 
in a portion or portions of a meeting is 
likely to: 

<l> Disclose matters that are <A> Spe¬ 
cifically authorized under criteria 
established by Executive order to be 
kept secret in the interests of national 
defense or foreign policy and <B> In fact 
properly classified pursuant to such Ex¬ 
ecutive order; 

Ui> Relate solely to the internal per¬ 
sonnel rules and practices of the 
Commission: 

(iii) Disclose matters specifically ex¬ 
empted from disclosure by statute [oilier 
than the Freedom of Information Act 
(5 U.S.C. 552)1, provided that such 
statute (A) Requires that the matters 
be withheld from the public In such a 
manner as to leave no discretion on the 
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b*ue, or <Bf Establishes particular cri¬ 
teria for withholding or refers to par¬ 
ticular types of matters to be withheld; 

<lv) Disclose trade secrets and com¬ 
mercial or financial Information ob¬ 
tained from a person and privileged or 
confidential; 

<v> Involve accusing any person of a 
crime, or formally censuring any person; 
ivt) Disclose information of a per- 
mal nature when disclosure would con¬ 
stitute a clearly unwarranted Invasion 
of personal privacy; 

(vil) Disclose investigatory records 
• implied for law-enforcement purposes, 
or information which, if written, 
rvould be contained in such records 
but only to the extent that the produc¬ 
tion of such records or information 
would: (A) Interfere with enforcement 
i roccedlngs. <B) Deprive a person of 
a tight to o fair trial or to an impartial 
adjudication, <C> Constitute an unwar¬ 
ranted invasion of personal privacy, or 
<D> Disclose the identity of a confiden¬ 
tial source, and. in the case of n record 
compiled by a criminal law-enforcement 
authority in the course of a criminal 
investigation or by an agency conducting 
a lawful national-security intelligence 
investigation, confidential information 
furnished only by the confidential 
source: N 

< viil) Disclose information the pre¬ 
mature disclosure of which would be 
likely to significantly frustrate imple¬ 
mentation of a proposed Commission ac¬ 
tion except: <A> When the Commission 
has already disclosed to the public the 
» uuent or nature of its proposed action 
or <Bj When the Commission is required 
by law’ to make such disclosure on its 
own initiative prior to taking final Com¬ 
mission action on such proposal; 

< lx) Specifically concerns the Com¬ 
mission's participation in a civil action 
or proceeding. 

(2) Although one or more of the rea¬ 
sons listed In paragraph <e><l> of this 
section for closing a portion or portions 
of a meeting may apply to the subject 
or subjects to be discussed, the Commis¬ 
sion may not take such action when it 
determines that the public Interest re¬ 
quires that such portion or portions of 
h meeting be open to the public. 


(3) Whenever any person whose in¬ 
terest may* be directly affected by a por¬ 
tion of a meeting requests that the Com¬ 
mission close such portion to the public 
for any of the reasons referred to In 
paragraph e(l> <v). <vi) or (vii) of this 
section, the Commission, upon the re¬ 
quest of any one of its members, shall 
vote by recorded vote whether to close 
such meeting. 

<4* Action to dose a portion or por¬ 
tions of a meeting for one or mure of 
the resu<onft listed in paragraphs <©><!) 
ri > through rix) of this section, or lo 
withhold information from the public 
for one or more of the reasons listed in 
paragraphs <eMl> (i> through Ux) of 
this section rhall be taken only when a 
majority of the entire membership of the 
Commission votes to take such action. 

<5 > A separate recorded vote of the 
Commission shall be taken with respect 
to each meeting a portion or portions of 
which the Commission proposes to close 
to the public, and a separate vote of the 
members of the Commission shall be 
taken to determine whether to withhold 
information from the public. The vote of 
each Commissioner participating in such 
vote shall be recorded and no proxies 
f1»11 be allowed. 

Within one day of any vote taken 
pursuant to paragraphs <cM4) and <e» 
<5» of this section, the Commission shall 
make publicly available u written copy 
of such vote reflecting the vote of each 
member on the question. If a portion or 
portions of a meeting are to be closed to 
the public, the Commission shall within 
one day of the vote taken pursuant to 
paragraphs <e)(4> and (e)(5) of this 
section make publicly available a written 
explanation of its action in closing a por¬ 
tion or portions of the meeting together 
with a list of all persons expected to at¬ 
tend the meeting and their affiliations. 

<7> For every portion or portions of a 
meeting closed pursuant to paragraphs 
<e>< 1 > <i> through <ix> of thisection,the 
Chief Legal Officer of the Commission 
shall publicly certify that, in his or her 
opinion, the meeting may be closed to the 
public and shall state each relevant cx- 
cmptlve provision. A copy of such cer¬ 
tification. together with a statement from 


the presiding officer of the meeting set¬ 
ting forth the time and place of the 
meeting, and the persons present, shall 
be retained in the Commission files. 

(f) .Record*. (1) The Secretary shall 
maintain in the official files: 

<i> A complete transcript or electronic 
recording (disclosing the identity of 
each speaker> adequate to record fully 
the proceedings of the Commission at a 
portion or portions of a meeting closed 
to the public for the reasons specified in 
paragraphs (cMi) (1) through <tx) of 
this section. 

4 1J * Tlie statement of the presiding 
officer of each Commission meeting, a 
portion or portions of which were closed 
to the public, as required by paragraph 
(e> <7> of this section. 

till• The certification of the Chief 
Leg l Officer, as required by paragraph 
<©) (71 of this section, for each Commis¬ 
sion meeting, a portion or ?x>rtlons of 
which were dosed to the public. 

(2( The records required by para¬ 
graph <f>U) of this section shall be re¬ 
tained for ut least two yearn following 
unv meeting or not less than one year 
following conclusion of Commission ac¬ 
tion with respect to anv matter discussed 
at such meeting, whichever occurs later. 

(g> Public access to records. < 1) All i ~- 
ords required to be maintained in accord¬ 
ance with the provisions oX Dl> of thW 
section shall promptly bo made available 
to l he public by the Secretary except for 
Information which the Commission has 
determined may be withheld from the 
public for the reasons stated in para¬ 
graphs (eWD ii) through (ix> of this 
section. 

(2) Public inspection of such recorri 
shall take place at the headquarters of 
the Mississippi River Commission, 1400 
Walnut Street, Vicksburg, Mississippi 
39180. 

<3) The Secretary shall provide (sub¬ 
ject to withholding of information for 
the reasons stated in paragraphs <e> r 1) 
<i> through <lx> of this section> upon re¬ 
quest of any person, copies of the records 
required by the provisions of (f)(1) of 
this section, including transcriptions of 
electronic recordings at tlie Actual cost 
of transcription or duplication. 

(PR Doc77 842 Filed l-tl-77;8:45 AmJ 
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Title 24—Housing and Urban Development 

CHAPTER XX—OFFICE OF ASSISTANT 
SECRETARY FOR CONSUMER AFFAIRS 
AND REGULATORY FUNCTIONS, DE¬ 
PARTMENT OF HOUSING AND URBAN 
DEVELOPMENT 

(Docket No. R 77 3901 

PART 3282—MOBILE HOME PROCE¬ 
DURAL AND ENFORCEMENT REGULA¬ 
TIONS 

Consumer Complaint Handling and Reme¬ 
dial Actions and Related Provisions; 
Final Rule 

The Department of Housing and Ur¬ 
ban Development Is hereby Issuing a Anal 
rule establishing the procedures through 
which the notification and correction 
provisions of section 615 of the National 
Mobile Home Construction and Safety 
Standards Act of 1974. 42 U.8.C. 5414. 
will be enforced. That section requires 
that mobile home manufacturers notify 
mobile home consumers of the existence 
of certain problems in their mobile 
homes when the manufacturer or the 
Secretary determines that such problems 
exist. The section also requires that the 
manufacturer correct the problems at its 
own expense In limited circumstances 
where a risk of injury or death is In¬ 
volved. The Anal rule issued here con¬ 
sists of a revision of Subpart I of 24 CFR 
Part 3282, amendments to other sections 
of Part 3282 that are related to Subpart 
I and an unrelated amendment to 24 
CFR 3282.362 with respect to the label 
that manufacturers are required to affix 
to each new mobile home. 

A proposed rule to establish the mobile 
home procedural and enforcement regu¬ 
lations was Arst published on January 
22. 1976, at 41 FR 3406. After considera¬ 
tion of extensive comments, a Anal rule 
was published on May 13, 1976, at 41 FR 
19846 Soon after that rule was Issued, 
the Department received several peti¬ 
tions for reconsideration of Subpart I 
and related sections from mobile home 
manufacturers and representatives of 
the mobile home industry. The manufac¬ 
turers argued that the complexity of 
those provisions as Issued would prevent 
them form responding os effectively os 
possible to safety-related problems in 
mobile homes and otherwise to consumer 
complaints. This concern was echoed by 
oral comments from representatives of 
consumer groups. As a result of this 
comment, the D epar tment issued an 
amendment to 24 CFR 3282.401 at 41 FR 
24971 on June 21. 1976. to delay the ef¬ 
fectiveness of certain provisions of Sub¬ 
part I until September 15, 1976. At that 
time the Department intended to Issue 
proposed revisions to the sections In ques¬ 
tion and to Analize those revisions be¬ 
fore September 15. 1976. Because the 
Department was unable to meet that 
deadline, the Department on Septem¬ 
ber 17, 1976, at 41 FR 40337, further 
delayed the effective date until December 
15. 1976. This was followed by the Issu¬ 
ance of a proposed rule on September 21. 
1976. at 41 FR 41214. The period for sub¬ 
mission of public comment on the pro¬ 
posed rule ended on October 25. 1976. 
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and the Department has considered all 
comments received since that date. The 
delay of the effectiveness of certain pro¬ 
visions of Subpart I was further extended 
on December 19, 1976, at 41 FR 54597, 
until this Anal rule takes effect. / 

The Department received 21 comments 
on the proposed rule. Fifteen were from 
mobile home manufacturers or their rep¬ 
resentatives, One was from one of the 
Department’s Area Directors. Three were 
from states and two were from consum¬ 
ers or consumer groups. The Department 
lias found this particular group of com¬ 
ments to be very useful and commends 
those who participated in this rulemak¬ 
ing. All comments have been thoroughly 
reviewed and considered in developing 
this Anal rule. 

This preamble describes the Anal rule 
and discusses the comments received and 
the Department’s responses to the com¬ 
ments. It begins with a general intro¬ 
duction of the rule and discussion of 
the general comments received, and it 
then covers the speclAc sections, the 
changes from the proposal and the De¬ 
partment's response to the comments. 

The Department's approach in devel¬ 
oping this Anal rulo Is to establish a 
system that allows the maximum 
amount of Aexibllity on the part of 
manufacturers in fulAlling their respon¬ 
sibilities under § 615 of the Act. wliile 
assuring that those responsibilities will 
be fulAUed in a timely manner. At the 
same time, tills rule allows the Depart¬ 
ment and State Administrative Agen¬ 
cies to enforce the provisions of section 
615 whenever necessary if manufacturers 
are not acting voluntarily or if they are 
not fulAlling their responsibilities with¬ 
in a reasonable period of time. 

Several commentcrs argued that the 
Department should continue the delay 
of several provisions of Subpart I and 
publish this rule in proposed form once 
again. Some also argued that the De¬ 
partment should delay the effective date 
of this rule to allow the Industry to 
establish procedures for meeting the rule. 
The Department lias decided that a 
further prdpofcal would be Inappropri¬ 
ate in light of the extensive comment 
that has been received on the various 
versions of Subpart I and In light of 
the fact that the most recent group of 
comments has been very helpful in de¬ 
veloping the Anal rule. Further, this rule 
Is considerably simpler than earlier ver¬ 
sions, and the industry, which was re¬ 
quired to act under Subpart I with re¬ 
spect to imminent safety hazards and 
serious defects, should already have in 
place procedures that are adequate to 
operate under this rule. The Department 
has. therefore, decided to Issue this reg¬ 
ulation os a Anal rule, effective Febru¬ 
ary 11, 1977. 

Too other commenters argued gener¬ 
ally that the Department has no au¬ 
thority to require any actions with re¬ 
spect to noncompliances and that the 
Department is acting unreasonably’ in 
developing extensive regulations to en¬ 
force section 615 of the Act. These argu¬ 
ments arc supported In one case by a 


claim by a manufacturer that it has 
handled 458 consumer complaints since 
June 15. 1976. and that 72 percent of 
these complaints have been resolved to 
the satisfaction of the manufacturer and 
the consumer. The Department response 
that section 615(e) (1) of the Act clearly 
authorizes the Secretary to determine 
that a noncompliance exists and to re¬ 
quire notiAcation of the existence of the 
noncompliance. Tills rule, as any law or 
regulation, is designed to assure that 
those who are not fulAlling their re¬ 
sponsibilities are required to do sd. 

The Department emphasizes that this 
program goes beyond requiring that 
manufacturers respond to individual 
complaints. The purpose of this pro¬ 
gram is to provide notiAcation and, in 
some cases, correction to all owners of 
mobile homes in which n particular type 
of problem exists. Therefore, the manu¬ 
facturer must do more than simply re¬ 
spond to the individual complaints. It 
must also take whatever actions may 
be appropriate to determine whether 
other mobile homes are affected and 
to provide notiAcation or correction with 
respect to those mobile homes. 

In addition to proposing amendment* 
to Subpart I itself, the Department pro¬ 
posed amendments to 5 3282.9, Compu¬ 
tation of Time and 5 3282.11, Preemption 
and Reciprocity. The proposed amend¬ 
ments to $ 3282.9 would have changed 
the manner in which time periods estab¬ 
lished by the regulations are computed 
by counting only business days if the 
time period was less than 10 days, and 
counting calendar days If the time pe¬ 
riod was more than 10 days. The amend¬ 
ment would also have allowed the Secre¬ 
tary or an SAA to extend any time pe¬ 
riod upon a showing of good cause by 
the party governed by the time period, 
but it would have explicitly stated that 
mere disruption of normal business as 
a result of regulatory requirements 
would not be considered to be good cause 
for extension. These amendments were 
proposed because the Department be¬ 
lieved that the business day concept 
would be simpler for the industry and 
the public to follow and because there 
was a need to allow time limits to be 
Aexiblc In some cases. With respect to 
the change to a business day concept, 
the comments argued either that the 
term ' business day’* be dcAned or that 
the Department retain the original rule 
that had been derived from the Federal 
Rules for Civil Procedure. Rather than 
introduce and deAne a new term, the 
Department has retained the original 
rule. 

Several manufacturers argued that the 
Department should Include In tills sec¬ 
tion a provision that automatically ex¬ 
tends time periods when circumstances 
beyond a manufacturer’s control delay 
actions the manufacturer is taking. The 
Department has not accepted this sug¬ 
gestion but has adopted the proposed 
rule that allows extensions if good cause 
Is shown. This wrlll allow time periods 
to be Aexlble in appropriate coses. Be¬ 
cause requests for extension of time may 
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be m;ide by telegram or telephone with 
adequate justification, the Department 
Relieve* there is no need for automatic 
extensions of time. Further, if there were 
a provision for automatic extensions, the 
Department and the SAAs would be In 
the untenable position of not knowing 
the deadlines that manufacturers were 

qulred to meet. 

The Department has deleted Uic last 
nitence of the proposed paragraph «b) 
which would have prevented manufac¬ 
turers from arguing that delay resulting 
tram regulatory requirements Justified 
an extension of time. While the Depart¬ 
ment continues to believe that this would 
not be an adequate justification for de¬ 
lay except In unusual circumstances, the 
Department agrees with the comments rs 
who argued that this sentence is unduly 
restrictive. In the normal case, however, 
the Department expects that good cause 
will be shown only where circumstances 
beyond the control of the manufacturer 
and unrelated to the manufacturer** re- 
* onsibtllties under the regulations arc 
the cause of the delay. 

Some comm enters argued that time 
limits throughout the proposal were too 
short. In some cases, time limits were 
changed because the Department be¬ 
lieved that they were unduly restrictive. 
The result as the rule is now issued is 
a system in which time periods are exact¬ 
ing but reasonable and in which any 
time periods established In these regula¬ 
tions can be extended if good cause is 
shown pursuant to 9 3282.9 fb). # 

The Department also proposed an 
^nendment to f 3262.11. Preemption 
avd Reciprocity • The amendment to 
paragraph (c) of that section was in¬ 
tended to make it clear that where there 
is no remedy under the Federal Act, 
states may establish such remedies as 
they deem appropriate, including requir¬ 
ing correction of Individual noncompll- 
s and defects. The Department's 
decision that states may require remedies 
for individual mobile homes is based on 
the last sentence of section 615(g) of 
the Act, 42 US.C 5414(g). which reads 
«*s follows: 

Nothing in thU atrcOon shall limit Uic tight* 
of the purchAAer or any other person under 
any contract or applicable Iav. 

Some comm enters argued that tins is in 
conflict with a provision of section 623 
of Uie Act, 42 U.S.C. 5422. which indi¬ 
cates that states may enforce the Federal 
standards only under plans approved un¬ 
der that section. The Department secs 
no conflict between those sections be¬ 
cause section 623 must refer to enforce¬ 
ment of the Federal standards under the 
Act. and the Department has determined, 
as reflected in the proposed rule and dis¬ 
missed below, that the requirements of 
section 615 of Uie Act. 42 U.S.C. 5414, 
do not govern individual noncompliances 
or defects. Therefore, requiring remedies 
with respect to Individual nonconi pi 1- 
ances or defects is outside the enforce¬ 
ment that the Department or a state 
would carry out under the Act. The De¬ 
partment's conclusion, based on the com¬ 


ments and on further research, is that 
a state may not establish a system of 
enforcing the standards that requires 
correction of classes of noncompliances 
or defects because that would constitute 
a system that could interfere with the 
Federal program. However, a state may 
require such actions as it deems appro¬ 
priate with respect to noneom pUances or 
defects in Individual mobile homes after 
the homes have been sold to consumers. 
For example, when a state receives a 
consumer complaint indicating that a 
noncompliance exists in an individual 
mobile home, the Federal law* does not 
prohibit the state from requiring that 
the manufacturer or the dealer correct 
the noncompliance. Furthermore, in the 
Department's view, states are not pro¬ 
hibited from requiring manufacturers to 
issue warranties: nor arc states prohib¬ 
ited from requiring manufacturers to 
adequately perform warranty obliga¬ 
tions. This would be done under state 
authority independent of Uic Federal AcL 
This conclusion is derived from the case 
Law relating to preemption. 

On the basis of the conclusion, the 
Deportment has retained the original 
paragraph (c> of §3262.11 as published 
on May 13. 1976. Under that paragraph 
a state may not require a manufacturer 
to correct noncomplianccs and defects in 
all homes with respect to which the man¬ 
ufacturer was required to provide notifi¬ 
cation. A state may, as noted above, re¬ 
quire the manufacturer to oorrect non- 
compliances and defects in response to 
individual consumer complaints. The 
proposed language has not been adopted 
because the comment* indicated that It 
was confusing, and the Department con¬ 
cluded that it would be unwise to refer 
to specific aspects of the Federal program 
in Indicating what states are allowed to 
do. Instead, the Department has adopted 
a new paragraph <c) which states the 
rule that governs wheUier a state action 
is valid or whether it is preempted. This 
rule governs state actions in all areas re¬ 
lated to mobile homes, not Just state ef¬ 
forts to require other remedies than those 
provided for in the Act This amendment 
does not, however, change paragraph <b) 
of ft 3282.11, which prohibits state Inspec¬ 
tions prior to sale to the consumer. Fi¬ 
nally. the Department emphasizes, as re¬ 
quested by several comm enters, that if 
states are to require remedies for Indi¬ 
vidual mobile homes, those remedies must 
be established under slate law. 

The Department has substantially re¬ 
vised Subpart I from both the May 13. 
1970. version and the proposed version. 
The final rule is simpler and allows all 
parties greater flexibility In fulfilling 
their responsibilities. It also allows more 
effective enforcement by the Department. 
The rule reflects the Department'* under¬ 
standing that unless manufacturers act 
voluntarily, the Department or an SAA 
must issue a preliminary determination 
and enforce the Act through the admin¬ 
istrative process. The final rule, therefore, 
establishes a few clearly defined and rea¬ 
sonable time limits for voluntary action 


and removes the highly restrictive re¬ 
quirements of the May 13 rule. The De¬ 
partment's policy is that manufacturers 
are encouraged to act voluntarily under 
these regulations, and if manufacturers 
act reasonably, their actions will be ac¬ 
cepted. However, where manufacturers 
do not act reasonably, the Department 
and the SAAs will bring administrative 
proceedings to enforce the Act. Tills w ill 
be described in greater detail below. 

Sections 3262.401 and 3282.402 are re¬ 
vised and somcwhAt reordered to combine 
the purpose and scope of the subpart and 
to eliminate redundancies noted by sev¬ 
eral commentcrs One commcnter argued 
that the proposed language of § 3282.402 
( a» referring to protection of the right* 
of all parties should be deleted because 
the Act was designed to protect the rights 
of consumers, not of manufacturers. The 
Department disagree* strongly with this 
suggestion. Due process demands that the 
rights of all parties be protected In any 
regulatory program. The suggestion that 
by proposing this language the Depart¬ 
ment Is indicating that it does not intend 
to enforce the Act to its full extent is 
wholly unwarranted and unjustified by 
the Department's actions to date. The 
language proposed as ft 3282.402(a) ap¬ 
pears os i 3282.401(a). 

Significant comment was also received 
with respect to two other aspects of these 
section*. A consumer group argued that 
the proposed language of ft 3282.402(b) 
be changed to refer to M gross consumer 
abuse" rather than to “abnormal con¬ 
sumer use," in stating the limit on a 
manufacturer's liability for providing 
notification or correction. This argument 
was based on “U.6. v. General Motors,** 
518 F2d 420 <!975>. In response to that 
comment, a manufacturer argued that 
the standard of the “General Motors" 
case was not appropriate because it in¬ 
volved a safety defect, while many cases 
arising under the mobile home Act will 
not Involve safety. The Department re¬ 
jects this argument because the mobile 
home Act is intended to cover construc¬ 
tion as well as safety, while the motor 
vehicle legislation under review in “Gen¬ 
eral Motor*" covered only safety. The 
Department has reviewed the “General 
Motor*" case and has concluded that the 
regulations should reflect the holding of 
that case in full Section 3282.402(b) now 
indicates that n manufacturer's liability* 
is limited where the manufacturer can 
show that there has been “gross and un- 
forseenble consumer abuse or unforsec- 
ublo neglect of maintenance " Finally 
several manufacturers have argued that 
manufacturers that are acting without 
having been ordered to do so as the re¬ 
sult of an Administrative proceeding 
should not be required to classify the 
problem with respect to which they are 
acting. The Department agrees that this 
would simplify the system, and ft 3282.- 
402(d) states that such classification 
will not be necessary where manufac¬ 
turer* are acting under ft 3282.404. 

Section 3282.403. consumer complaint 
and information referral ha* been sim¬ 
plified so that when an 8AA or the Sec- 
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rotary receives complaints or other In¬ 
formation Indicating the possible exist¬ 
ence of an imminent safety hazard, 
serious defect, defect, or noncompliance, 
the SAA or the Secretary will refer the 
information to the manufacturer of the 
mobile home In question. The SAA or the 
Secretary shall also refer the informa¬ 
tion to the 8AA of the -state where the 
home was manufactured or. If there Is 
no such SAA. to the Secretary if It ap¬ 
pears that more than one mobile home 
may be involved. The information shall 
bo sent to both the Secretary and the 
SAA of the state of manufacture if it ap¬ 
pears that an imminent safety hazard or 
serious defect may be involved, regard¬ 
less of the number of mobile homes af¬ 
fected. The Department did not accept 
suggestions that an SAA or the Secretary 
be required to refer the complaint to the 
manufacturer within a specified time 
limit. The result is a simpler system in 
which the paperwork is minimized. Para¬ 
graph (c) of the proposed I 3282 403 es¬ 
tablished which agencies may make de¬ 
terminations. The Department has de¬ 
leted this section and included all such 
rules in I 3282.407. which governs mak¬ 
ing determinations. 

Sections 3282.404 through 3282.407 of 
the May 13. 1970. rule have been replaced 
by | 3282.404 through 407 of this final 
rule. These sections are substantially dif¬ 
ferent from the May 13. 1976 rule and 
reflect the proposed rule in simplified 
form. The aspects of the proposed rule 
that received the most attention from the 
commcntcrs were the "automatic deter¬ 
mination" provisions of 8 3282.404 (c> 
and <d). Under those paragraphs, a 
manufacturer would have been deemed 
to have made a determination of non- 
compliance. defect, serious defect, or Im¬ 
minent safety hazard when it received 
information indicating that one existed. 
The industry commented in unison that 
this was unreasonable. Tills concept has 
been replaced with the requirements of 
8 3282.404 <b) and <c>. Under those sec¬ 
tions. a manufacturer must, within a 
reasonable time, but not later than 20 
days after receiving information that 
may indicate the existence of a problem 
for which the manufacturer is responsi¬ 
ble under the Act. determine whether 
the manufacturer is. in fact, responsible 
for providing notification under the Act. 
os established in paragraph <a> of the 
section. The manufacturer must main¬ 
tain complete records of such determina¬ 
tions in a form that is suitable for audit 
by the Secretary or an SAA. 

A manufacturer is responsible for pro¬ 
viding notification under paragraph »a> 
of | 3282.404 if the manufacturer receives 
information indicating the existence of 
an imminent safety hazard or serious de¬ 
fect in one or more mobile homes of if 
the manufacturer receives information 
indicating that a defect or noncom¬ 
pliance may exist in a class of mobile 
homes. The concept of a class of mobile 
homes is described in paragraph (a). For 
purposes of 8 3282.404(b). a manufac¬ 
turer receives Information indicating the 
existence of a class of mobile homes con¬ 
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taining a defect or noncompliance if the 
manufacturer receives information which 
of itself Indicates that a class of mobile 
homos is involved, or if the manufacturer 
receives, over a period of time, a number 
of complaints or other information which 
indicates that a class of mobile homes 
may be involved. The manufacturer's re¬ 
sponsibilities under paragraph (b) are 
triggered when the manufacturer has re¬ 
ceived enough complaints to indicate 
that a class of mobile homes is Involved. 
The manufacturer must keep track of 
complaints received so that the manu¬ 
facturer can determine whether a new 
complaint, when added to those previ¬ 
ously received, is enough to indicate a 
class of mobile homes and trigger the 
manufacturer’s responsibilities under 
paragraph ib). 

If a manufacturer decides that it is 
responsible for providing notification, the 
manufacturer must then prepare and 
submit a plan for notification to the 
agency described in 8 3282.404<c>. The 
plan must be submitted within 20 days of 
the manufacturer's decision that it is 
required to provide notification. How¬ 
ever. no plan need be submitted in the 
case of an imminent safety hazard or 
serious defect where only one home is 
involved and the manufacturer corrects 
tho home within the 20 day period. In 
such cases, the manufacturer need only 
maintain records of the corrections in a 
form suitable for audit. If a plan is sub¬ 
mitted. paragraph id) requires.that the 
manufacturer complete the plan within 
the time limit set out in the plan. Para¬ 
graph <e> continues in a simplified form, 
the ability of a manufacturer to act be¬ 
fore obtaining formal plan approval and 
to protect itself in so acting by obtain¬ 
ing agreement from an SAA or the Sec¬ 
retary that proposed repairs are accepta¬ 
ble. Finally, paragraph (f) continues the 
concept that a manufacturer may obtain 
a waiver of the formal plan submission 
and notification requirements If the 
manufacturer agrees, before the expira¬ 
tion of the time for plan submission, to 
correct all homes in an acceptable man¬ 
ner within 60 days of requesting the 
waiver. This is not. as some comm enters 
argue, a requirement that manufactur¬ 
ers provide correction. It enables manu¬ 
facturers to substitute for the formal no¬ 
tification requirements of the Act correc¬ 
tions that may not otherwise be required. 
With these changes, f 3282.404 replaces 
the proposed i 3282.404 and f 3282.405. 

Section 3282.405. SAA Responsibilities. 
is a new section in this form, but it em¬ 
bodies concepts that have existed 
throughout. In part, it replaces the pro¬ 
posed 8 3282.406. Paragraph (a) reflects 
the fact that SAA's are responsible for 
monitoring manufacturer compliance 
with 8 3282.404. and paragraphs <b> and 
to indicate that if SAAs find that 
manufacturers are not acting as required, 
they shall make appropriate preliminary 
determinations or they shall refer the 
coses to the Secretary to make such de¬ 
terminations. When an SAA makes a 
preliminary determination, it will hold a 


hearing, if one is requested, and where 
appropriate, issue a final determination. 
Preliminary determinations are appro¬ 
priate both where manufacturers have 
not acted at all and where manufactur¬ 
ers are acting and have submitted a plan, 
but are not willing to agree to acceptable 
deadlines for completion of the plan. 

Section 3282.406. Required manufac¬ 
turer correction, simply restates para¬ 
graph <a» of the former 8 3282.408. Para¬ 
graph (b> of the former section provided 
that a manufacturer would have an op¬ 
portunity to present views when the Sec¬ 
retary determined that the manufacturer 
was responsible for correction. Thut 
paragraph has been deleted and the con¬ 
cept has been embodied in 8 3282.407. 

Section 3282.407 contains the same 
concepts that were included in the former 
} 3282.407. both as Issued and as pro¬ 
posed. but it lias been reorganized for 
simplicity and clarity. It provides that 
the Secretary may make preliminary de¬ 
terminations that an imminent safety 
hazard or serious defect exists and that 
correction Is required. An SAA may not 
make such preliminary determinations 
but it may, under this section, make a 
preliminary' determination that a non- 
compliance or defect exists when the SAA 
has information Indicating that a class 
of mobile homes may be affected. Such 
Information exists if there appears to be 
a class of mobile homes that is identi¬ 
fiable because the same defect or non- 
compliance has been systematically in¬ 
troduced into more than one mobile home 
during the course of production. 8omc 
commcntcrs argued that "class" should 
be defined, but the Department finds no 
need to do so, because in the final rule 
the term is never used without an ex¬ 
planation of the concept. The rest of the 
section remains basically the same, 
though reorganized, with three excep¬ 
tions. First, in response to many com¬ 
ments. the time within which a hearing 
or presentation of views must be re¬ 
quested after receipt of a Notice of Pre¬ 
liminary Determination lias been ex¬ 
tended to 15 days in the case of a serious 
defect, defect, or noncompliance. It re¬ 
mains 5 days in the case of an imminent 
safety hazard. Second, a provision for 
offers of settlement has been added 
Third, while the waiver concept embodied 
in 8 3282.407(c) of the proposed has been 
retailed, it has been limited to cases in 
which a preliminary determination of 
noncompliance or defect has been issued 
and it now includes a requirement that 
all corrections be completed within 60 
days of requesting the waiver or of 
the Final Determination, whichever b 
earlier. 

Tho original 13282.409, Reimburse¬ 
ment for prior correction by owner, ha* 
been retained, but it has been simplified 
and it is now 8 3282.408. 

Section 3282.409 now sets out the re¬ 
quirement for the manufacturer’s plan 
for notification and correction that is 
submitted under f 3282.404. Some of the 
proposed language has been deleted for 
clarity and simplicity, and an explicit re¬ 
quirement that the plan contain a dcad- 
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line for completion has been added. As 
established by 1 3282.411, the deadline 
must be reasonable, and an 8AA or the 
Secretary will Judge the deadline accord¬ 
ing to criteria set out in 13282.411(a). 
This responds to several comments that 
greater flexibility was necessary and that 
(he Department should incorporate a 
:>\ksonableness concept into the regula¬ 
tions. Some comm enters argued that the 
plan should not be required to include 
the 1PIA concurrence in the method used 
to determine the class of mobile homes 
involved. The Department did not accept 
these comments because the IPIA is 
best able to evaluate the method used. 
s« vend commented also argued that 
there should be no requirement that noti¬ 
fication be sent by certified mail because 
litis will be costly and time consuming. 
The Department believes this Is a useful 
requirement because it results in a record 
of the notifications having been sent, and 
the Department has retained this re¬ 
quirement. 

Section 3282.410 contains the require¬ 
ments for the contents of the notice that 
Is required by the Act. It has been 
changed to reflect the fact that if manu¬ 
facturer* are acting under 5 3282.404, 
they need not classify the problem with 
respect to which they are providing noti¬ 
fication. Pursuant to a consumer com¬ 
ment, and contrary to a manufacturer 
objection, paragraph (e) now requires 
that the notice state whether the manu¬ 
facturer wUl correct under Subpart I or 
otherwise. The consumer comment, while 
f iggesting different language, pointed 
out that the previous section did not ade¬ 
quately track the language of section 
615(c) of the Act. 42 U 8 C. 5414(c). The 
new language tracks that section. Other 
minor changes have been made for sim¬ 
plicity and clarityr 

Section 3282.411. Time /or Implemen¬ 
tation, replaces the previous and pro¬ 
posed f 3282.413. As previously discussed, 
paragraph (a) states that the deadline 
for completion of the plan must be ac¬ 
ceptable according to established crite¬ 
ria. The criteria for acceptance are that 
the deadline be reasonable taking into 
account the seriousness of the problem, 
the immediacy of any risk, the number 
of mobile homes involved, and the diffi¬ 
culty of completing any actions. There 
is a limit of 60 days where the manu¬ 
facturer is required to correct under 
* 3282.408. Paragraph (b) establishes 
the time limits that the Secretary or 
an 8AA must include In any order re¬ 
sulting from a Final Determination, and 
paragraph (c) allows extensions of time 
periods for good cause. When an exten¬ 
sion is granted, notice of the extension 
must be published in the Fxnnuu. 
Register. 

Section 3282.412. Completion of reme¬ 
dial actions and report, establishes re¬ 
quirements thAt manufacturers must 
meet to close out any notification or cor¬ 
rection campaigns in which they are in¬ 
volved. The Department has deleted the 
requirement that the manufacturer oh- 
^ain a signed statement from the owner 
that the correction has been done to the 
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owner s satisfaction. The Deportment be¬ 
lieved this requirement to be too bur¬ 
densome, and the Department believes 
that the owner should not be required 
to state that the correction Is satisfac¬ 
tory. Instead, the manufacturer is re¬ 
quired only to certify that corrections 
have been done, it they h£Tc been, or to 
certify that the owner has refused entry 
into the home if that is the case. Sev¬ 
eral manufacturers argued that they 
should not be required to certify that the 
corrections have been made since in most 
cases they will not be performing the 
corrections. The Department cannot ac¬ 
cept this argument. Under the Act. the 
manufacturers are responsible for mak¬ 
ing corrections, and the manufacturers 
must certify that they have met their 
responsibilities. Manufacturers may re¬ 
quire such certifications as they wish 
from dealers, component suppliers or 
others who actually carry out the cor¬ 
rections. but the Department can accept 
certifications only from the manufac¬ 
turers. 

The only other aspect of Subpart I 
that requires discussion here is the pro¬ 
vision of 4 3282.414(a), formerly I 3282- 
415ia>. with respect to manufacturer re¬ 
sponsibility for mobile homes in the 
hands of dealers and distributors. In the 
September 21. 1876 publication, the De¬ 
partment proposed language that would 
hold the manufacturer responsible for 
any failures to conform or Imminent 
safety hazards that result from transpor¬ 
tation to the dealer or distributor. Many 
comments from both the industry and 
one state argued that this would dis¬ 
rupt the commercial relationship be¬ 
tween manufacturers and dealers in a 
manner that was not intended by Con¬ 
gress. The Department has basically ac¬ 
cepted this position, with the exception 
that the Department believes the man¬ 
ufacturer to be responsible for transit 
damage that was reasonably foreseeable 
by the manufacturer at the time the mo¬ 
bile home was released. This conclusion 
is reflected in the new language of 
f 3282.414(a). 

The Department Is including in this 
package of amendments two amend¬ 
ments that are not directly related to the 
proposal. One of them is directly related 
to Subpart I, and the other concerns the 
language to be used on the label that 
manufacturers arc required to affix to 
their mobile homes before the liomes can 
be sold. Both are amendments to Sub¬ 
part H of Pari 3282, which governs Pri¬ 
mary Inspection Agencies iPIA’s). The 
first adds a new 1 3282.366, Notification 
and Correction Campaign Responsibili¬ 
ties. This section incorporates in the sub¬ 
part on PI A'a concepts that have already 
been Incorporated into Subpart I. Para¬ 
graph <o> states the responsibility of 
IPIA’s and DAPIA’S for assisting the Sec¬ 
retary or an 8AA where necessary In 
identifying the class of mobile homes 
that may have been affected by a par¬ 
ticular Imminent safety hazard, serious 
defect, defect, or noncompliance. Para¬ 
graph (b) reflects the IPIA responsibility 
for concurring in or disputing the 
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method used by a manufacturer to de¬ 
termine the number of mobile homes In¬ 
volved In a particular notification or 
correction campaign. These concepts 
were both embodied in the original Sub¬ 
part I. but they are stated here in this 
way because Subpart I no longer in¬ 
cludes the concept that a manufacturer 
will submit a plan for notification and 
correction after a final Determination. 
Since that Is the case, there would be no 
IPIA concurrence In the course of sub¬ 
mitting the plan, so this section makes 
the IPIA and the DAPIA responsible for 
assisting the Secretary and the SAA’s. 

The other amendment changes the 
language of the certification label re¬ 
quired by I 3282.362(0 (2) (1) (C) so that 
the phrase “to the best of the manufac¬ 
turer’s knowledge and belief’’ modifies 
the certification that the home 1ms been 
inspected as well as the certification that 
the home conforms to the standards. 
This action reflects consideration by the 
Department of comments made by mo¬ 
bile home manufacturers in response to 
the language required in the section 
when it became effective on May 13.1876. 
The revised language will appear on all 
labels provided by IPIA’a after existing 
label inventories held by IPIA’s as of 
December 31. 1976, are exhausted, ex¬ 
cept that all labels applied on or after 
June 30, 1977, shall contain the revised 
language. This will assure that no labels 
presently in existence will be wasted. 
This change in the language of the label 
does not change the substantive impact 
of the label. Enforcement Bulletin 
H-l-76 published on June 21. 1976, at 41 
FR 24973 stands as the Department's In¬ 
terpretation of the label language. Be¬ 
cause the original label language was 
subjected to public comment in the pro¬ 
posed miscellaneous amendments to 24 
CFR Part 280 published on May 11, 1976. 
at 41 FR 19280, and because the Depart¬ 
ment has received extensive comment on 
this Issue, the Department believes tiiat 
there Is no need that this amendment to 
4 3282.362 be subjected to public com¬ 
ment. The change mode here is the same 
as the change being made in the miscel¬ 
laneous amendments, which were subject 
to comment. 

The Department has determined that 
an Environmental Impact Statement is 
not required with respect to these 
amendments. A copy of the Finding of 
Inapplicability is available for inspec¬ 
tion and copying according to Deport¬ 
ment rules and regulations during regu¬ 
lar business hours at the Rules Docket 
Clerk. Office of the Secretary, Room 
10141, Department of Housing and Ur¬ 
ban Development. 451 7th Street. S.W 
Washington. D.C. 

It is hereby certified that the economic 
and inflationary impacts of the proposed 
rule have been carefully evaluated In ac¬ 
cordance with OMB Circular A-107. 

This rule will take effect February 11, 
1877. 

Accordingly. Part 3282 of 24 CFR is 
amended as follows: 

1. By adding a new paragraph tb> to 
13282.9, so that the section reads as 
follows: 
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§ 3282.') Computation of time. 

(a) In computing any period of time 
prescribed or allowed by these regula¬ 
tions, the day of the act or event from 
which the designated period of time be¬ 
gins to run shall not be included in the 
computation. The last day of the period 
so computed shall be included unless it is 
a Saturday. Sunday, or a legal holiday, in 
which event the period runs until the 
end of tiie next day which Is not a Sat¬ 
urday, Sunday, or legal holiday. When 
the period of time proscribed or allowed 
is less than 7 days, intermediate Satur¬ 
days, Sundays, and legal holidays shall 
be excluded in the computation. When 
the period of time prescribed or allowed 
is more than 7 days, intermediate Satur¬ 
days, Sundays, and legal holidays shall be 
included in the computation. As used in 
this section “legal holiday“ includes New 
Year's Day, Washington's BirthdAy, 
Memorial Day. Independence Day. Labor 
Day, Columbus Day. Veterans Day, 
Thanksgiving Day. Christmas Day. and 
any other day appointed as a holiday by 
the President or the Congress of the 
United States. 

<b • Extensions of any of the time pe¬ 
riods set out in these regulations may be 
granted by the Secretary or. as appropri¬ 
ate. by a State Administrative Agency, 
upon a showing of good cause by the 
party governed by the time period. 

2. By revising paragraphs <b> and (c> 
of l 3282.11 and adding a new paragraph 
<e» so that 8 3282.11 reads as follows: 

§ 3282.11 Preemption and reciprocity. 

<»> No State mobile home standard re¬ 
garding mobile home construction and 
safety which covers aspects of the mobile 
home governed by the Federal standards 
shall be established or continue in effect 
with respect to frioblie homes subject to 
the Federal standards and these regula¬ 
tions unless it is Identical to the Federal 
standards. 

<b> No State may require, as a condi¬ 
tion of entry into or sale in the State, 
that a mobile home which has been certi¬ 
fied as in conformance with the Federal 
standards by the application of the label 
required by fi 3282.362(c) (2) (1) be sub¬ 
jected to state inspection to determine 
compliance with any standard covering 
any aspect of the mobile home covered 
by the Federal standard, except that a 
State may inspect a home to determine 
compliance with the Federal standard or 
an identical State standard if a transi¬ 
tion certification label has been affixed 
to the home under f 3282.207. Nor may 
any State require that a State lAbcl cer¬ 
tifying conformance to the Federal 
standard or an Identical standard be 
placed on the motile home, except that 
such a label may be required where a 
transition certification label lias been 
affixed to the home under $ 3282.207. Cer¬ 
tain actions which States are permitted 
to take are set out in f 3282.303 of Sub¬ 
part Oof this part. 

<c> States may participate In the en¬ 
forcement of the Federal standards en¬ 
forcement program under these regula- 
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tions either as SAA s or PIAs or both. 
These regulations establish the exclusive 
system for enforcement of the Federal 
standards. No State may establish or 
keep in effect through a building code 
enforcement system or otherwise, pro¬ 
cedures or requirements which constitute 
systems for enforcement of the Federal 
standards or of identical State standards 
w hich are outside the system established 
in these regulations or which go beyond 
this system to require remedial actions 
which are not required by the Act and 
these regulations. A state may establish 
or continue in force consumer protec¬ 
tions. such as warranty or warranty per¬ 
formance requirements, which respond to 
individual consumer complaints and so 
do not constitute systems of enforce¬ 
ment of the Federal standards, regard¬ 
less of whether the 8tate qualifies as an 
SAA or PIA. 

<d> Except where a State is inspecting 
or providing a State label for a mobile 
home to which a transition certification 
label has been applied under 8 3283.207. 
and except where a State is providing 
one of the services mentioned in 8 3283.- 
303. and except where a State is acting 
as n PIA. no State may charge a fee for 
any services provided under these regu¬ 
lations. Further no State may charge a 
fee wrhich is designed simply to replace 
revenues lost when tills program replaces 
the State program or a fee which bur¬ 
dens interstate commerce, or a fee which, 
in itself or as it Is administered, consti¬ 
tutes a system of enforcement of the Fed¬ 
eral standards or of an identical State 
standard. 

<ei No State or locality may establish 
or enforce any rule or regulation or take 
any action that stands as an obstacle to 
the accomplishment and execution of tho 
full purposes and objectives of Congress. 
The test of whether a State rule or ac¬ 
tion is valid or must give way is whether 
the State rule can be enforced or the 
action taken without impairing the Fed¬ 
eral superintendence of the mobile home 
industry as established by the Act. 

3. By amending f 3282.362 by delet¬ 
ing the last two sentences of paragraph 
(a><l)<v> and by amending paragraph 
ic> (2) (l> (C) to read as follows: 

§ 3282.362 Production Irwprrilon IVi- 
suairy Inspection Agencies (PI At). 

(a> • • • 

in • • • 

tvi I Amended 1 


( 2 ) • • * 

(I)*** 

(C> The label shall read as follows: 
“As evidenced by this label No. ABC 000 
001, the manufacturer certifies to the 
best of the manufacturer's knowledge 
and belief that this mobile home has 
been inspected in accordance with the 
requirements of the Department of 
Housing and Urban Development and is 
constructed in conformance with the 
Federal Mobile Home Construction and 
Safety Standards in effect on the date 


of manufacture. See data plate.*’ How¬ 
ever, labels conta ining the language 
specified in 24 CFR 3282.362 as Issued on 
May 13. 1976, at 41 FR 19869, shall be 
used until inventories held by IPIA’s as 
of December 3i. 1976, are exhausted, ex¬ 
cept that all labels applted to mobile 
homes on or after June 30. 1977. shall 
contain the language set out herein. 

4. By adding a new 8 3282.366 to read 
as follows: 

§ 3282.366 NoliGratkin and correction 
campaign rc»pon*Uulitie*. 

(a) Both IPIAs and DAPIAs are re¬ 
sponsible for assisting the Secretary or 
an 8AA in identifying the class of mobile 
homes that may have been affected where 
the Secretary or an SAA makes or Is con¬ 
templating making a preliminary deter¬ 
mination of imminent safety hazard, 
serious defect, defect, or noncompliance 
under 5 3282.407 with respect to mobile 
homes for which the IPIA or DAPIA pro¬ 
vided either plant inspection or design 
approval services. 

(b) The IPIA in each manufacturing 
plant Is responsible for reviewing manu¬ 
facturer determinations of the class of 
mobile homes affected when the manu¬ 
facturer is acting under 8 3282.404. The 
IPIA shall concur in the method used to 
determine the class of potentially 
affected mobile homes or shall state why 
it finds the method to be inappropriate, 
inadequate or incorrect 

5. By revising Subpart I of Part 3282 
to read as follows: 

Sub part I—Consumer Complaint Handling and 
Remedial Actions 

see 

3282.401 Pxirposie and scope. 

3282 402 Oencml principle* 

3282 403 Consumer complaint and Informa¬ 
tion referral. 

3282.404 Notification pursuant to manu¬ 

facturer's do termination. 

3282.405 SSA responsibilities. 

3282 406 Required manufacturer correction 
3282 407 Notification and correction pursu¬ 
ant to administrative determina¬ 
tion. 

3282.408 Reimbursement for prior correction 

by owner. 

3282.409 Manufacturer's plan for notifica¬ 

tion and correction. 

3282 410 Content* of notice. 

3282.411 Time for Implementation 

3282.412 Completion of remedial action* and 

report 

3282.413 Replacement or repurchase of 

mobile home from purchaser. 

3282.414 Mobile homos In the hand* of 

dealers and distributor*. 

3282 415 Notices, bulletin* and other com¬ 
munications. 

3282 416 Supervision of notification and 
correction actions. 

AuTMOsrrt: Sec. 625, National Mobilo 
Home Construction and Safety Standard* Act 
of 1974, 42 UAC. 5424. sec. 7(d), Department 
of Homing and Urban Development Act, 42 
USC. 3535(d), 

Subpart 1—Consumer Complaint Handling 
and Remedial Actions 

§ 3282.101 PuqioM' and wnipc, 

(a) The purpose of this subpart is to 
establish a system under which the pro¬ 
tections of the Act are provided with a 
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minimum of formality and delay, but in 
which the righto of ail parlies are pro¬ 
tected. 

<b> This subpart sets out the proce¬ 
dures to be followed by manufacturers. 
Slate Administrative Agencies, primary 
inspection agencies. And the Secretary to 
ossure that manufacturers provide notl- 
riration and correction with respect to 
their mobile homes as required by the 
Act. Notification and correction may be 
required to be provided with respect to 
mobile homes that have been sold or 
oiherwise released by the manufacturer 
to another party when the manufacturer, 
on 8AA or the Secretary determines that 
an imminent safety hazard, serious de¬ 
fect, defect, or noncompilance may exist 
in those mobile homes as set out herein. 

(c) This subpart sets out the righto 
of dealers under section 613 of the Act. 
42 U.S.C. 5412, to obtain remedies from 
manufacturers in certain circumstances. 

S 3282.102 General 

<a) Nothing In this subpnrt or In Ouse 
regulations shall limit the righto of the 
purchaser under any contract or appli¬ 
cable law. 

< b) The liability of mobile home man¬ 
ufacturers to provide remedial actions 
under this subpart is limited by the prin¬ 
ciple that manufacturers are not respon¬ 
sible for failures that occur In mobile 
homes or components solely as the result 
of normal wear and aging, gross and un- 
f< revocable consumer abuse, or unfore¬ 
seeable neglect of maintenance. 

<c) The extent of a manufacturer's 
rp ponsibtllty for providing notification 
or • orrection depends upon the serious¬ 
ness of problems for which the manufac¬ 
turer is responsible under tills sul part, 

<d> When manufacturers act under 
1 3282.404 of these regulations, they will 
not be required to classify the problem 
that triggered their action as a noncom- 
pliance, defect, serious defect, or im¬ 
minent safety hazard. 

<e> It is the policy of these regulations 
that all consumer complaints or other 
Information Indicating the possible ex¬ 
istence of an imminent safety hazard, 
serious defect, defect, or noncompilance 
should be referred to the manufacturer 
of the potentially affected mobile homes 
as early as possible so that the manufac¬ 
turer can begin to timely respond to the 
consumer and take any necessary re¬ 
medial actions. 

§ 3282.103 Commiuht rompUinl and 
information referral* 

When a consumer complaint or other 
Information Indicating the possible ex¬ 
istence of a noncompilance. defect, 
serious defect, or imminent safety hazard 
Ik received by a State Administrative 
Agency or the Secretary, the SAA or the 
Secretary shall forward the complaint or 
other information to the manufacturer 
of the mobile home in question. The SAA 
or the Secretary shall, when it appears 
from the complaint or other information 
that more than one mobile frame may be 
involved, simultaneously send a copy of 
tbe complaint or other Information U> 
the 8AA of the State where the mobile 
home was manufactured or to the Secre¬ 
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tary if there is no such SAA. and when It 
appears that an imminent safety hazard 
or serious defect may be involved, simul¬ 
taneously send a copy to the Secretary. 

§ 3282.101 Notification purNuani to 
ninnufarturrr v n determination. 

<a) The manufacturer shall provide 
notification as set out in this subpart 
with respect to all mobile homes pro¬ 
duced by the manufacturer In which 
there exists or may exist an imminent 
safety hazard or serious defect. The 
manufacturer shall provide such notifi¬ 
cation with respect to mobile homes pro¬ 
duced by the manufacturer In which a 
defect exists or may exist if the manu¬ 
facturer has information indicating that 
the defect may exist in a class of mobile 
homes that Is Identifiable because the 
cause of the defect or defects actually 
known to the manufacturer is such that, 
the same defect would probably have 
been systematically Introduced into more 
Umn one mobile home during the course 
of production. This Information may in¬ 
clude. but Is not limited to, complaints 
that can be traced to the same cause, 
defect* known to exist in supplies of 
components or parts, information re¬ 
lated to the performance of a particular 
employee and Information indicating a 
failure to follow quality control proce¬ 
dures with respect to a particular aspect 
of the mobile home. A manufacturer is 
required to provide notification with re¬ 
spect to a noncompilance only after the 
issuance of a final determination under 
4 3282.407. 

ib) Whenever the manufacturer re¬ 
ceives from any source information that 
may Indicate the existence of a problem 
In a mobile home for which the manu¬ 
facturer is responsible for providing 
notification under paragraph (a) of this 
section, the manufacturer shall, as soon 
as possible, but not later than 20 days 
after receipt of the information, carry 
out any necessary investigations and in¬ 
spections to determine and shall deter¬ 
mine whether the manufacturer is re¬ 
sponsible for providing notification under 
paragraph (a) of this section. The man¬ 
ufacturer shall maintain complete rec¬ 
ords of all such Information and deter¬ 
minations In a form that will allow the 
Secretary or an SAA readily to discern 
who made the determination with re¬ 
spect to a particular piece of Informa¬ 
tion. what the determination was. and 
the basis for the determination. 8uch 
records shall be kept for a minimum of 
five years from the date the manufac¬ 
turer received the Information. Con¬ 
sumer complaints or other information 
indicating the passible existence of non- 
compliances or defects received prior to 
the effective date of this section shall, 
for purposes of tills subpart, be deemed 
to have been received on the date this 
section became effective. 

<c) If a manufacturer determines un¬ 
der paragraph <b> of this section that 
the manufacturer is responsible for pro¬ 
viding notification under paragraph (a) 
of tills section, the manufacturer shall 
prepare a plan for notification as set out 
in 4 3282.409. Where the manufacturer is 
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required to correct under 4 3282.406. the 
manufacturer shall Include in the plan 
provision for correction of affected mo¬ 
bile homes. The manufacturer shall, as 
soon os possible, but not later than 20 
days after making the determination, 
submit the plan to one of the following, 
as appropriate: 

(1> Where the mobile homes covered 
by the plan were all manufactured in 
one 8tate. to the SAA of the State of 
manufacture; 

<2> Where the mobile homes were 
manufactured In more than one State, 
to the Secretary; or 

<3» Where there 4s no appropriate 
SAA under subparagraph ll) of this 
paragraph, to the Secretary, 

However, where only one mobile home is 
involved, the* manufacturer need not 
submit the plan If the manufacturer 
corrects the mobile home within the 20 
day period. The manufacturer shall 
maintain. In the plant where the mobile 
home was manufactured, a complete 
record of the correction. The record shall 
describe briefly the facte of the case and 
state what corrective actions were taken, 
and it shall be maintained in a separate 
file in a form that will allow the Sec¬ 
retary or an SAA to review' all such 
corrections. 

<d> Upon approval or the plan with 
any necessary changes, the manufac¬ 
turer shall carry out the approved plan 
within the time limits stated In It. 

le) In any case, the manufacturer 
may act prior to obtaining approval of 
the plan. However, such action Is subject 
to review and disapproval by the 8AA of 
the State where the mobile home Is lo¬ 
cated. the SAA of the State where the 
mobile home was manufactured, or the 
Secretary, except to the extent that 
agreement to the correction Is obtained 
as described In this paragraph. To be 
assured that the corrective action will 
be accepted, the manufacturer may ob¬ 
tain the agreement of either SAA or the 
Secretary that the corrective action Is 
adequate before the correction Is made 
regardless of whether a plan has been 
submitted under paragraph (c) of this 
section. If such an agreement is obtained, 
the correction shall be accepted as ade¬ 
quate by all SAAs and the Secretary if 
the correction is made as agreed to and 
any Imminent safety hazard or serious 
defect is eliminated. 

<f) If the manufacturer wishes to ob¬ 
tain a waiver of the formal plan approval 
and notification requirements that would 
result from a determination under para¬ 
graph (b) of this section, the manufac¬ 
turer may act under this paragraph. The 
plan approval and notification require¬ 
ments shall be waived by either the SAA 
or the Secretary that would otherwise 
review the plan under paragraph <c> of 
this section if 

(l) The manufacturer, before the ex¬ 
piration of the time period determined 
under pargaraph fc) of this section, 
shows to the satisfaction of the SAA or 
the Secretary, through such documenta¬ 
tion as the SAA or the Secretary may 
require, that: 
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(i) The manufacturer has identified 
the class of possibly affected mobile 
homes in accordance with ft 3282.409. 

<il> The manufacturer will correct, at 
the manufacturer's expense, all affected 
mobile homes in the class within 60 days 
of being informed that the request for 
waiver has been accepted; and 

<iii> The proposed repairs ore ade¬ 
quate to remove the failure to conform 
or imminent safety hazard that gave rise 
to the determination under paragraph 
<b) of this section; and 

<2> The manufacturer corrects all af¬ 
fected mobile homes within 60 days of 
being Informed that the request for 
waiver has been accepted. The formal 
plan and notification requirements are 
waived pending final resolution of a 
waiver request under this paragraph if) 
as of the date of such a request. If a 
waiver request is not accepted, the plan 
called for by paragraph (c> of this sec¬ 
tion shall be submitted within 5 days 
after the manufacturer is notified that 
the request was not accepted. 

§ 3282.405 SAA fU»potudbOttle«. 

(a) As set out at ft 3282.302(b) (5>, 
each SAA is responsible for overseeing 
the handling of consumer complaints by 
manufacturers within the state. As part 
of thAt responsibility, the SAA is re¬ 
quired to monitor manufacturer com¬ 
pliance with this sub part, and particu¬ 
larly with ft 3282.404. This monitoring 
will be done primarily by periodically 
checking the records that manufacturers 
are required to keep under ft 3282.404<b). 

(b) If the SAA acting under paragraph 
(a) finds that a manufacturer has failed 
to comply with f 3282.404, or if the SAA 
finds that the manufacturer has decided 
not to act under f 3282.404(c) where the 
SAA believes the manufacturer is re¬ 
quired to act. or if the manufacturer 
failed to fulfill the requirements of 
ft 3282.404(f) after requesting a waiver 
under that paragraph, the SAA shall 
make such preliminary determinations 
as it deems appropriate under ft 3282.407 
(b>. except that if the affected mobile 
homes were manufactured in more than 
one state or If It appears that the appro¬ 
priate preliminary determination would 
be an imminent safety hazard or serious 
defect, the SAA shall refer the matter 
to the Secretary. 

(c) Where an SAA that Is reviewing 
a plan under ft 3282.404(c) finds that the 
manufacturer is not acting reasonably 
in refusing to accept changes to a pro¬ 
posed plan, the 8AA shall make such 
preliminary determinations as may be 
appropriate under ft 3282.407, except 
that where It appears that it would be 
appropriate to make a preliminary de¬ 
termination of imminent safety hazard 
or serious defect, the SAA shall refer the 
matter to the Secretary. 

§ 3282.406 Inquired manufacturer cor¬ 
rection. 

A manufacturer required to furnish 
notification under ft 3282.404 or ft 3282.- 
407 shall correct, at Its expense, any Im¬ 
minent safety hazard or serious defect 
that can be related to an error In design 
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or assembly of the mobile home by the 
manufacturer, including an error in de¬ 
sign or assembly of any component or 
system Incorporated in the mobile home 
by the manufacturer. 

§ 3282.407 Notification and correction 
pursuant to admin Utratitc deter¬ 
mination. 

(a) Preliminary determinations . (1) 
Whenever the Secretary' has information 
indicating the possible existence of an 
Imminent safety hazard or serious defect 
in a mobile home, the Secretary may is¬ 
sue a preliminary determination to that 
effect to the manufacturer. 

(2) Whenever the information re¬ 
ferred to In paragraph (a)(1) of this 
section indicates that the manufacturer 
Is required to correct the imminent safe¬ 
ty hazard or serious defect under ft 3282- 
406, the Secretary may Issue a prelimi¬ 
nary determination to that effect to the 
manufacturer. 

(3) Whenever an SAA has informa¬ 
tion Indicating that a defect or non- 
compliance may exist In a class of mobile 
homes that is identifiable because the 
cause of the defect or noncompliance 
is such that the same defect or noncom¬ 
pliance would probably have been sys¬ 
tematically Introduced into more than 
one mobile home during the course of 
production, and all mobile homes in the 
class appear to have been manufac¬ 
tured in that State, the SAA may issue a 
preliminary determination of defect or 
noncompllance to the manufacturer. 
Information on which an SAA may base 
a conclusion that an appropriate class 
of mobile homes exists may include, but 
is not limited to. complaints that can be 
traced to the same cause, defects known 
to exist In supplies of components or 
parts, information related to the per¬ 
formance of a particular employee, and 
information Indicating a failure to fol¬ 
low quality control procedures with re¬ 
spect to a particular aspect of the mobile 
home. If. during the course of these pro¬ 
ceedings, evidence arises that indicates 
that mobile homes in the same identi¬ 
fiable class were manufactured in more 
than one state, the SAA shall refer the 
matter to the Secretary. The Secretary 
may mAke a preliminary determination 
of noncompllance or defect where there 
is evidence that a noncompllance or de¬ 
fect may exist. 

<b> Notice and request for hearing or 
presentation of views. <1) Notice of the 
preliminary determination shall be sent 
by certified mail and shall include: 

(1) The factual basis for the deter¬ 
mination and 

<ii> The Identifying criteria of the 
mobile homes known to be affected and 
those believed to be In the class of pos¬ 
sibly affected mobile homes. 

(2) The notice shall inform the man¬ 
ufacturer that the preliminary deter¬ 
mination shall become finul unless the 
manufacturer requests a hearing or 
presentation of views under Subpart D of 
this part within 15 days of receipt of a 
Notice of Preliminary Determination of 
serious defect, defect, or noncompllance. 
or within 5 days of receipt of & Notice of 


Preliminary Determination of immi¬ 
nent safety hazard. 

(3) Promptly upon receipt of a man¬ 
ufacturer's request for a hearing or pres¬ 
entation of views, one shall be held pur¬ 
suant to f 3282.152. 

(4) Parties may projxxse In writing, 
at any time, offers of settlement which 
shall be submitted to and considered 
by the Secretary or the 8AA that Issued 
the Notice of Preliminary Determina¬ 
tion. If determined to be appropriate, the 
party making the offer may be given an 
opportunity to make an oral presenta¬ 
tion in support of such offer. If an offer 
of settlement is rejected, the party mak¬ 
ing the offer shall be so notified and the 
offer shall be deemed withdrawn and 
shall not constitute a part of the record 
in the proceeding. Final acceptance by 
the Secretary or an SAA of any offer to 
settlement shall automatically terminate 
any proceedings related thereto. 

(c) Final determinations, (1) If the 
manufacturer falls to respond to the 
notice of preliminary determination 
within the time period established in 
paragraph (b> (2) of this section, or if 
the SAA or the Secretary decides that 
the views and evidence presented by the 
manufacturer or others are insufficient 
to rebut the preliminary determination, 
the SAA or the Secretary, as appropriate, 
shall make a final determination that an 
imminent safety hazard, serious defect, 
defect, or noncompllance exists. In the 
event of a final determination that an 
Imminent safety hazard, serious defect, 
defect or noncompliance exists, the SAA 
or the Secretary shall issue an order di¬ 
recting the manufacturer to funfish 
notification. If the Secretary makes a 
final determination that the manufac¬ 
turer is required to correct, the Secretary 
shall issue an order directing the man¬ 
ufacturer to provide correction. 

(2) Appeals. When an SAA has madt 
a final determination that a defect or 
noncompliance exists, the manufacturer 
may. within 10 days after receipt of the 
notice of such final determination, ap¬ 
peal to the Secretary under ft 3282.309. 

<d) Where a preliminary determina¬ 
tion of defect or noncompliance has been 
issued, the manufacturer may, at any 
time during the proceedings called for 
in this section or after the issuance of 
a Final Determination and Order, re¬ 
quest & waiver of the formal notification 
requirements. The manufacturer may 
request such a waiver from the SAA Lhnt 
is handling the proceedings, or if the 
Secretary is handling the proceedings 
from the Secretary. When requesting 
such a waiver, the manufacturer shall 
certify and provide assurances that: 

(1) The manufacturer has identified 
the class of possibly affected mobile 
homes in accordance with ft 3282.409; 

(2) The manufacturer will correct, ai 
the manufacturer's expense, all affected 
mobile homes In the class within a time 
period specified by the SAA or the Secre¬ 
tary but not later than 60 days after be¬ 
ing informed of the acceptance of the 
request for waiver or issuance of the 
Final Determination, whichever is later, 
and 
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1 3) The proposed repairs are adequate 
to remove the failure to conform or im¬ 
minent safety hazard that gave rise to 
the Issuance of the Preliminary Deter¬ 
mination. 

The 8AA or the Secretary may grant 
the request for waiver if the manufac¬ 
turer agrees under paragraph (b)(4) of 
this section to an offer of settlement that 
includes an order that embodies the as¬ 
surances made by the manufacturer. 

g .1282.108 RriiuburMrmrnt for prior 
correction by owner. 

A manufacturer that is required to 
' orrect under $ 3282.406 or that decides 
to correct and obtain a waiver under 
1 3282.404(f) or 3282.407(d) shall pro¬ 
vide reimbursement for reasonable cost 
of correction to any owner of an af¬ 
fected mobile home who chose to make 
the correction before the manufacturer 
(lid so. 

§ 3282.10*) Mamifat lurcr*** plun for 
notification und correction. 

(a) Tills section sets out the require¬ 
ments that shall be met by manufactur¬ 
ers in preparing plans they are required 
to submit under {3282.404(c). The 
underlying requirement Is that the plan 
»how how the manufacturer will fulfill 
its responsibilities with respect to noti¬ 
fication and correction that arise under 
this Subpart I. 

<b) The plan shall include a copy of 
the proposed notice that meets the re¬ 
quirements of 5 3282.410. 

<c> The plan shall Identify, by serial 
number and other appropriate Identify¬ 
ing criteria, all mobile homes with re¬ 
spect to which notification is to be pro¬ 
vided. The class of mobile homes with 
respect to which notification shall be 
provided and which shall be covered by 
the plan is that class of homes that was 
or is suspected of having been affected 
by the cause of an imminent safety haz¬ 
ard or failure to conform. The class is 
identifiable to the extent that the cause 
of the imminent safety hazard or failure 
to conform is such that it would prob¬ 
ably have been systematically introduced 
Into the mobile homes in the class dur¬ 
ing the course of production. In deter¬ 
mining the extent of such a class, the 
manufacturer may rely cither upon in¬ 
formation that positively identifies the 
extent of the class or upon information 
that indicates what mobile homes were 
not affected by the same cause, thereby 
identifying the class by excluding those 
mobile homes. Methods that may be used 
in determining the extent of the class of 
mobile homes include, but are not lim¬ 
ited to: 

(1) Inspection of mobile homes pro¬ 
duced before and after the mobile homes 
known to be affected; 

*2) Inspection of manufacturer 
quality control records to determine 
whether quality control procedures were 
followed; 

*3) Inspection of IPIA records to de¬ 
termine whether the imminent safety 
hazard or failure to conform was either 
detected or specifically found not to 
exist in some mobile homes; 


<4) Inspection of the design of the 
mobile home in question to determine 
whether the Imminent safety hazard or 
failure to conform resulted from the de¬ 
sign Itself; 

(5) Identification of the cause as re¬ 
lating to a particular employee or process 
that was employed for a known period of 
time or in producing the mobile homes 
manufactured during that time; 

(6) Inspection of records relating to 
components supplied by other parties 
and known to contain or suspected of 
containing imminent safety hazards or 
failures to conform. 

The class of mobile homes Identified by 
these methods may include only mobile 
homes actually affected by the Imminent 
safety hazard or failure to conform if the 
manufacturer can identify the precise 
mobile homes. If it is not possible to iden¬ 
tify the precise mobile homes, the class 
shall include mobile homes suspected of 
containing the imminent safety hazard 
or failure to conform because the evi¬ 
dence shows that they may have been 
affected. 

(d) The plan shall include a state¬ 
ment by the IPIA operating in each plant 
in which mobile homes in question were 
produced. In this statement, the IPIA 
shall concur in the methods used by the 
manufacturer to determine the class of 
potentially affected mobile homes or 
state w hy it believes the methods to have 
been inappropriate, inadequate, or in¬ 
correct. 

(e) The plan shall include a deadline 
for completion of all notifications and 
corrections. 

<f) The plan shall provide for notifi¬ 
cation to be accomplished: 

<l) By certified mail or other more 
expeditious means to the dealers or dis¬ 
tributors of such manufacturer to whom 
such mobile home was delivered. Where 
a serious defect or imminent safety haz¬ 
ard is involved, notification shall be sent 
by certified mail if it is mailed; and 

(2) By certified mail to the first pur¬ 
chaser of each mobile home in the class 
of mobile homes set out in the plan under 
paragraph (c) of this section, and to any 
subsequent owner to whom any warranty 
provided by the manufacturer or re¬ 
quired by Federal, State or local law on 
such mobile home has been transferred, 
to the extent feasible, except that noti¬ 
fication need not be sent to any person 
known by the manufacturer not to own 
the mobile home in question tf the manu¬ 
facturer has a record of a subsequent 
owner of the mobile home; and 

(3) By certified mail to any other per¬ 
son who is a registered owner of each 
mobile home containing the imminent 
safety hazard, serious defect, defect, or 
noncompliance and whose name has 
been ascertained pursuant to 9 3282.211. 

§ 3282.110 (ioiitmu of noiicr. 

Except as otherwise agreed by the 
Secretary or the SAA reviewing the plan 
under 1 3282.404(c), the notification to 
be sent by the manufacturer shall In¬ 
clude the following: 

(a) An opening statement: “This 
notice is sent to you in accordance with 
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the requirements of the National Mobile 
Home Construction and Safety Stand¬ 
ards Act of 1974.“ 

(b) Except where the manufacturer 
is acting under § 3282.404. the following 
statement, as appropriate:' “(Manufac¬ 
turer’s name or the Secretary, or the 
appropriate 8AA) M has determined that: 

(1) An imminent safety hazard may 
exist in (identifying criteria of mobile 
home). 

(2) A serious defect may exist in (iden¬ 
tifying criteria of mobile home). 

(3) A defect may exist in (Identifying 
criteria of mobile home). 

(4) (Identifying criteria of mobile 
home) may not comply with an applica¬ 
ble Federal Home Construction or Safe¬ 
ty Standard.” 

(c> A clear description of the Imminent 
safety hazard, serious defect, defect, or 
noncompllance which shall include: 

(1 > The location of the imminent safe¬ 
ty hazard, serious defect, defect, or non- 
compliance in the mobile home; 

<2» A description of any hazards, mal¬ 
functions, deterioration or other con¬ 
sequences which may result from the 
imminent safety hazard, serious defect* 
defect, or noncompliance; 

(3) A statement of the conditions 
which may cause such consequences to 
arise; and 

(4) Precautions, if any, that the owner 
should take to reduce the chance that 
the consequences will arise before the 
mobile home is repaired. 

<d» An evaluation of the risk to mo¬ 
bile home occupants’ safety and the 
durability of the mobile home reasonably 
related to such imminent safety hazard, 
serious defect, defect, or noncompllance, 
including: 

(1) The type of injury which may oc¬ 
cur to occupants of the mobile home; 
and 

(2) Whether there will be any warn¬ 
ing that a dangerous occurrence may 
take place and what that warning would 
be. and any signs which the owner might 
see. hear, smell, or feel which might in¬ 
dicate danger or deterioration of the 
mobile home as a result of the imminent 
safety hazard, serious defect, defect, or 
noncompliance. 

<e) If the manufacturer will correct 
the mobile home under this subpart or 
otherwise, a statement that the manu¬ 
facturer will correct the mobile home. 

(f) A statement in accordance with 
whichever of the following is appro¬ 
priate; 

(1) Where the manufacturer will cor¬ 
rect the mobile home at no cost to the 
owner, the statement shall indicate how 
and when the correction will be done, 
how long the correction will take, and 
any other information that may be help¬ 
ful to the owner. 

(2) When the manufacturer docs not 
bear the cost of repair, the notification 
shall include a detailed description of all 
parts and materials needed to make the 
correction, a description of all steps to 
be followed in making the correction in¬ 
cluding appropriate illustrations, and 
an estimate of the cost to the purchaser 
or owner of the correction. 
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(g) A statement Informing the owner 
that the owner may submit a complaint 
to the Secretary if the owner believes 
that: 

<1> The notification or the remedy 
described therein is inadequate: or 

<2) The manufacturer has failed or is 
unable to remedy the problem in ac¬ 
cordance with his notification: or 

(3) The manufacturer has failed or 
In unable to remedy within a reasonable 
time after the owner’s first attempt to 
obtain remedy. 

(h) A statement that any actions 
taken by the manufacturer under the 
Act in no way limit the rights of the 
owner or any other person under any 
contract or other applicable law and that 
the owner may have further rights under 
contract or other applicable law. 

§ ,1282. til Time for implementation. 

(a) The manufacturer shall complete 
implementation of the plan for correc¬ 
tion approved under $ 3282.404(d) on or 
before the deadline established in the 
plan os required by 13282.409(e). The 
deadline shall allow a reasonable amount 
of time to complete the plan, taking into 
account the seriousness of the problem, 
the number of mobile homes involved, 
the Immediacy of any risk, and the dif¬ 
ficulty of completing the action. The 
seriousness and immediacy of any risk 
shall be given greater weight than other 
considerations. If a manufacturer is re¬ 
quired to correct an tmminent safety- 
hazard or serious defect under f 3282.406, 
the deadline shall be no later than 60 
days after approval of the plan. 

(b> The manufacturer shall complete 
the implementation of any notifications 
and corrections being carried out under 
an order of an 8AA or the Secretary un¬ 
der f 3282.407(c) on or before the dead¬ 
line established in the order. In estab¬ 
lishing each deadline, an SAA or the 
Secretary shall allow a reasonable time 
to complete all notifications and correc¬ 
tions. taking into account the seriousness 
of the imminent safety harzard, serious 
defect, defect or noncompliance, the 
number of mobile homes Involved, the 
location of the homes, and the extent of 
correction required, except that In no 
case shall the time allowed exceed the 
following limits: 

(1) In the case of a Final Determina¬ 
tion of Imminent safety hazard. 30 days 
after the issuance of the Final Deter¬ 
mination. 

(2) In the case of a Final Determina¬ 
tion of serious defect, defect or noncora- 
pliance, 60 days after the issuance of 
the Final Determination. 

<c) An SAA that approved a plan or is 
handling a proceeding or the Secretary 
may grant an extension of the deadlines 
Included in a plan or order if the manu¬ 
facturer requests such an extension in 
writing and shows good cause for the ex¬ 
tension. and the SAA or the Secretary 
is satisfied that the extension is justified 
in the public interest. When the Secre¬ 
tary grants an extension, the Secretary 
shall notify the manufacturer and shall 
publish notice of such extension in the 
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Federal Register. When an SAA grants 
an extension, the SAA shall notify the 
manufacturer, and forward to the Sec¬ 
retary a draft notice of the extension to 
be published in the Federal Register. 

§ 3282.112 Completion of remedial ac¬ 
tion* and report, 

(a> Where a manufacturer Is required 
to provide notification under this sub¬ 
part. the manufacturer shall maintain in 
its files for five years from the date the 
notification campaign is completed a 
copy of the notice sent and a complete 
list of the people and their addresses. 
The files referred to in this section shall 
be organized such that each notification 
and correction campaign can be readily 
identified and reviewed by an SAA or the 
Secretary. 

<b> Where a manufacturer is required 
to provide correction under 8 3282.406 or 
where the manufacturer otherwise cor¬ 
rects under 9 3282.404(f) or 9 3282.407 
(d). the manufacturer shall maintain in 
Its files, for five years from the date the 
correction campaign Is completed, one 
of the following, os appropriate, for each 
mobile home involved. 

(1) Where the correction is made, a 
certification by the manufacturer that 
the repair was made to satisfy com¬ 
pletely the standards' in effect at the 
time the mobile home was manufactured 
and that any imminent safety hazard 
has been eliminated, or 

(2) Where the owner refuses to allow 
the manufacturer to repair the home, 
a certification by the manufacturer that 
the owner has been Informed of the 
problem which may exist In the mobile 
home, that the owner has been informed 
of any risk to safety or durability of the 
mobile home which may result from the 
problem, and that an attempt has been 
made to repair the problems only to 
have the owner refuse the repair. 

(c) If any actions taken under this 
subpart are not adequate under the ap¬ 
proved plan or an order of the Secretary 
or an SAA. the manufacturer may be re¬ 
quired to provide additional notifications 
or corrections to satisfy the plan or 
order. 

(d) If. in the course of making cor¬ 
rections under any of the provisions of 
this subpart, the manufacturer creates 
an imminent safety hazard or serious 
defect, the manufacturer shall correct 
the imminent safety hazard or serious 
defect under I 3282.406. 

(e> The manufacturer shall, within 30 
days after the deadline for completing 
any notifications and. where required, 
corrections, under an approved plan or 
under an order of an SAA or the Secre¬ 
tary. or any corrections required to ob¬ 
tain a waiver under 9 3282.404(f) or 
I 3282.407(d), provide a complete report 
of the action taken to the SAA or the 
Secretary that approved the plan under 
13282.404(d), granted the waiver, or 
issued the order under 8 3282.407(c). and 
to any other 8AA or the Secretary that 
forwarded a relevant complaint or in¬ 
formation to the manufacturer under 
| 3282.403. 


§3282.113 Replacement or rrpurelia*r> 

of mobile home from purchaser. 

(a) Whenever an Imminent safety 
hazard or serious defect which must be 
corrected by the manufacturer at his ex¬ 
pense under 9 3282.407 cannot be re¬ 
paired within 60 days in accordance with 
section 615(1) of the Act. the Secretary 
may require: 

(1) That the mobile home be replaced 
by the manufacturer with & mobile home 
substantially equal In size, equipment 
and quality, and either new or in the 
same condition the defective mobile home 
would have been In at the time of dis¬ 
covery of the Imminent safety hazard or 
serious defect had the imminent safety 
hazard or serious defect not existed; or 

(2) That the manufacturer take pos¬ 
session of the mobile home and refund 
the purchase price in full, less a reason¬ 
able allowance for depreciation based on 
actual use if the home has been in the 
possession of the owner for more than 
one year. Such depreciation shall be 
based upon an appraisal system 
approved by the Secretary-, and shall 
not take Into account damage or de¬ 
terioration resulting from the imminent 
safety hazard or serious defect. 

<b> In determining whether to order 
replacement or refund by the manufac¬ 
turer. the Secretary shall consider: 

(1) The threat of injury or death to 
mobile home occupants: 

(2) Any costs and Inconvenience to 
mobile home owners which will result 
from the lack of adequate repair within 
the specified period; 

(3) The expense to the manufacturer: 

(4) Any obligations Imposed on the 
manufacturer under contract or other 
applicable law of which the Secretary 
has knowledge: and 

(5) Any other relevant factors which 
may be brought to the attention of the 
Secretary. 

(c) In those situations where, under 
contract or other applicable law. the 
owner has the right of election between 
replacement and refund, the manufac¬ 
turer shall Inform the owner of such 
right of election and shall inform the 
Secretary of the election, if any, by the 
owner. 

<d) Tills section applies where an at¬ 
tempted correction of an imminent 
safety hazard or serious defect relieves 
the safety problem but does not bring the 
home In conformity to the standards. 

(e) Where replacement or refund by 
the manufacturer Is ordered under this 
section. It shall be carried out within 30 
days of the Secretary’s order to replace 
the mobile home or refund the purchase 
price unless the Secretary, for good cause 
shown, grants on extension of time for 
implementation of such order and pub¬ 
lishes notice of extension in the Federal 
Register. 

§ 3282.11 I Mobil** Home* in ihr band- 
of dealer* and distributor*. 

<a> The manufacturer Is responsible 
for correcting any failures to conform 
and Imminent safety hazards which exist 
in mobile homes which have been sold 
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or otherwise released to a distributor or 
dealer but which have not yet been sold 
to a purchaser. This responsibility gen¬ 
erally docs not extend to failures to con¬ 
form or imminent safety hazards that 
result solely from transit damage that 
occurs after the mobile home leaves the 
control of the manufacturer, unless such 
transit damage Is reasonably foreseeable 
by the manufacturer when the home is 
released by the manufacturer. This sec¬ 
tion sets out the procedures to be fol¬ 
lowed by dealers and distributors for 
handling mobile homes in such cases. 
Regardless of whether the manufacturer 
Is responsible for repairing a mobile 
home, no dealer or distributor may sell 
a moble home if it contains a failure to 
conform or an Imminent safety hazard. 

(b) Whenever a dealer or distributor 
finds a problem in a mobile home which 
Uic manufacturer Is responsible for cor¬ 
recting under paragraph (a> of this sec¬ 
tion, the dealer or distributor shall con¬ 
tact the manufacturer, provide full in¬ 
formation concerning the problem, and 
request appropriate action by the man¬ 
ufacturer in accord with paragraph <c> 
of this section. Where the manufacturer 
agrees to correct, the manufacturer shall 
maintain a complete record of its ac¬ 
tions. Where the manufacturer author¬ 
izes the dealer to make the necessary 
corrections on a reimbursable bosks, the 
dealer or distributor shall maintain a 
complete record of Its actions. Agreement 
by the manufacturer to correct or to 
authorize corrections on a reimbursable 
basis under this subsection constitutes a 
determination of the Secretary for pur¬ 
poses of section 613(b) of the Act with 
respect to Judicial review of the amount 
which the manufacturer agrees tp reim¬ 
burse the dealer or distributor for cor¬ 
rections. 

(c) Upon a final determination by the 
Secretary or a State Administration 
Agency under $ 3282.407. or upon a de¬ 
termination by a court of competent ju- 
ristrlactlon that a mobile home falls to 
conform to the standard or contains an 
imminent safety hazard after such mo¬ 
bile home is sold or otherwise released by 
a manufacturer to a distributor or a 
dealer and prior to the sale of such mo¬ 
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bile home by such distributor or dealer 
to a purchaser, the manufacturer shall 
have the option to either: 

(1) Immediately furnish, at the man¬ 
ufacturer's expense, to the purchasing 
distributor or dealer the required con¬ 
forming part or parts or equipment for 
installation by the distributor or dealer 
on or in such mobile home, and the man¬ 
ufacturer shall reimburse such distribu¬ 
tor or dealer for the reasonable value of 
such installation plus a reasonable re¬ 
imbursement of not less than one per 
centum per iramth of the manufacturer's 
or distributor's selling price prorated 
from the date of receipt by certified mail 
of notice of noncompliance to the date 
such mobile home is brought Into com¬ 
pliance with the standards, so long as 
the distributor or dealer proceeds with 
reasonable diligence with the installa¬ 
tion after the part or component is 
received; or 

(2) Immediately repurchase, at the 
manufacturer's expense, such mobile 
home from such distributor or dealer 
at the price paid by such distributor or 
dealer, plus all transportation charges 
involved and a reasonable reimburse¬ 
ment of not less than one per centum 
per month of such price paid prorated 
from the date of receipt by certified mail 
of notice of the Imminent safety hazard, 
serious defect, defect or noncompliance 
to the distributor. The value of such 
reasonable reimbursements as specified 
in tills paragraph shall be fixed by mu¬ 
tual agreement of the parties or by a 
court In an action brought under section 
613(b) of the Act* 

<d> This section shall not apply to any 
mobile home purchased by a dealer or 
distributor which lias been leased by 
such dealer or distributor to a tenant 
for purposes other than resale. In that 
Instance the dealer or distributor has the 
remedies available to a purchaser under 
this subpart. 

§3202.115 Nolicn, bullrtm* and other 
communications. 

Each manufacturer shall, at the time 
of dispatch, furnish to the Secretary a 
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true or representative copy of all notices, 
bulletins, and other written communica- 
such manufacturer or purchasers or 
owners of mobile homes of such manu¬ 
facturers regarding any serious defect or 
imminent safety hazard which may exist 
in any such mobile homes produced by 
such manufacturer. Manufacturers shall 
keep complete records of all other com¬ 
munications with dealers, owners, and 
purchasers regarding noncompliances, 
and defects. 

§ 3282.416 Supervision of notification 
nml correction action*. 

(a) The IPIA In each manufacturing 
plant shall be responsible for assuring 
that notifications are sent to all owners, 
purchasers, dealers, or distributors of 
whom the manufacturer has knowledge 
under 1 3282.211 or otherwise as required 
by these regulations, and the IPIA shall 
be responsible for assuring that the re¬ 
quired corrections are carried out by 
uuditlng the certificates required by 
S 3282.412. 

<b> The SAA or Secretary to which 
the report required by i 3282.412(e) is 
sent shall be responsible for assuring 
through oversight that remedial actions 
described In the report have been car¬ 
ried out as described In the report. 

(c) The 8AA of the state Ir. which an 
affected mobile home is located may in¬ 
spect that mobile home to determine 
whether any required correction Is car¬ 
ried out to the approved plan or. If there 
is no plan, to the standards or other 
approval obtained by the manufacturer. 

(Sec. 623. National Mobil* Home Construc¬ 
tion and Safety Standards Act of 1974 (42 
US.C. 5424); section 7(d). Department of 
Housing and Urban Development Act (42 
US,C. 3535(d))) 

Effective date. These amendments 
shall take effect on February 11, 1077. 

Issued at Washington. D.C. on Jan¬ 
uary 4.1977. 

Constance B. Newman. 

Assistant Secretary for Con¬ 
sumer Affairs and Regulatory 
Functions. 

1FR Doc.77-877 Filed 1-11-77:8:43 am] 
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Tftlc 40—Protection of Environment 

CHAPTER I—ENVIRONMENTAL 
PROTECTION AGENCY 

IPRL668 •) 

PART 129— TOXIC POLLUTANT EFFLUENT 
STANDARDS 

Standard* for Aldrin/Diekfrin. DDT (DDD, 
DOE), Endrin and Toxaphene; Final 
Decision 

This is a rulemaking proceeding under 
9 307<a> of the Federal Water Pollution 
Control Act, as amended (the "Act"), 33 
U.8.C. 9 1251 et seq On June 10. 1976, 
the Environmental Protection Agency 
(the "Agency"> published proposed reg¬ 
ulations pursuant to 9 307(a)(2) of the 
Act, consisting of general regulatory pro¬ 
visions and toxic pollutant effluent 
standards for four toxic subs lances: 
aldrin/dieldrln. DDT (DDD DDE*, cn- 
drin and toxaphene. (41 FR 23570 The 
general regulatory provisions (|9 129.1- 
129.8) are not "standards" within the 
meaning of f 307<a> and therefore did 
not require formal rulemaking hearings. 
However, the Agency proposed them to¬ 
gether with the standards In the belief 
that permitting public comment on both 
would result in more informed rule mak¬ 
ing. This decision will deal with both 
the proposed general regulatory provi¬ 
sions and the proposed toxic effluent 
standards. 

Because filing of this decision has been 
delayed past the statutory deadline and 
past the deadline stipulated In the con¬ 
sent agreement in NRDC v. Train, Civ. 
No. 75-172. 8 E.R C. 2120 »D.D.C. June 
9. 1976), I have determined hi accord¬ 
ance with 40 CFR } 104.14(c) that the 
preparation and filing of a tentative de¬ 
cision and related procedures pursuant 
to 40 CFR I 104.14 (b* should be omitted. 

Background 

On July 8. 1973. pursuant to I 307(a) 
(1> of the Act, the Agency published in 
the Federal Register a list of nine toxic 
pollutants' aldrin/dieldrin. benzidine, 
cadmium, cyanide. DDT (DDD. DDE*, 
endrin. mercury, polychlorinated bi¬ 
phenyls and toxaphene. (38 FR 18044* 
On September 7. 1973, tills list was pro¬ 
mulgated by the agency as proposed, to¬ 
gether with a discussion of the Agency's 
selection criteria and a response to the 
public comments received on the pro¬ 
posed list. (38 FR 24342* On December 
27. 1973. pursuant to 1 307(a) (2* the 
Agency published proposed toxic pol¬ 
lutant effluent standards for each of the 
nine listed substances, together with a 
discussion of the factors consiedred in 
setting the standards, and a list of point 
source categories of discharges proposed 
to be covered. <381^1 35388 * Because the 
proposed standards were developed 
under severe time constraints imposed by 
the court order in Natural Resources De¬ 
fense Council v. Train, Civ. Action No. 
849-73 *DX).C. June 19. 1973. as modi¬ 
fied). the Agency lacked sufficient time 
to develop data in certain areas 
In accordance with 9 307<a* (2) of the 
Act, a rulemaking hearing was held dur- 
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lng April and May, 1974. After reviewing 
the record of this hearing, the Agency 
concluded that the record did not con¬ 
tain sufficient evidence for promulgation 
of responsible and defensible standards 
and that no specific modification could 
be "justified based upon a preponderance 
of evidence adduced at the hearings" in 
accordance with 9 307(a) <2) and (3) of 
the Act. As a result, the Agency decided 
not to promulgate standards based on 
this record, but to gather additional data 
the revise and repropose Its toxic pollut¬ 
ant effluent standards. The background 
and circumstances surrounding this de¬ 
cision arc more fully set forth in the pre¬ 
amble to the June 10, 1976 proposal. <41 
FR 23576-9) 

Each of the proposed standards pro¬ 
vides for maximum average daily and 
monthly effluent standards (or prohibi¬ 
tions) : the standards for endrin and tox¬ 
aphene also include a monthly average 
mass emission limit. In addition, each 
standard provides an ambient water cri¬ 
terion; if the effluent standards are not 
sufficient to achieve the ambient water 
criterion (because of local receiving water 
conditions), the cognizant regulating au¬ 
thority may impose more stringent efflu¬ 
ent limitations In order to achieve the 
ambient water criterion. 

In the period since the 1974 hearing, 
the Agency substantially expanded its 
data base with respect to toxicity and 
the environmental behavior and effects 
of the toxic pollutants. Including human 
health effects. The Agency gave further 
attention to measuring and monitoring 
technology and reconsidered the hydro- 
logical assumptions underlying the 
standards which were proposed in 1973. 
In addition, the Agency reassessed its 
previously accumulated data with re¬ 
spect to the discharge of particular pol¬ 
lutants by particular Industrial point 
source categories. 

In light of the claims raised by in¬ 
dustry objectors at the previous hearing, 
the Agency concluded that the interest 
of responsible rulemaking would be best 
served by giving at least some considera¬ 
tion to data on available control tech¬ 
nologies and the likely Impact, If any. of 
the proposed regulations on the national 
economy. However, the Agency deter¬ 
mined that such factors must be given 
less weight than the environmental and 
public health factors required to be taken 
into consideration under 9 307(a)(2) of 
the Act and for which the standards 
must provide "an ample margin of 
safety" as required by 3 307<a)(4t. (41 
FR 23578* 

In developing the proposed standards, 
the Agency collected and considered data 
relating to "the toxicity of the pollutant. 
Its degradability, the usual or potential 
presence of the affected organisms in 
any waters, the importance of the af¬ 
fected organisms and the nature and ex¬ 
tent of the effect of the toxic pollutant 
on such organisms", ns required by 
I 307(a)(2) of the Act. In addition, the 
Agency considered available data con¬ 
cerning human health effects attribut¬ 
able to the toxic pollutants In response 


to the Act’s manifest concern for pro¬ 
tection of public health. After careful 
and thorough research, the Agency set 
forth extensive data concerning the 
toxicity, environmental fate and effects 
of the four pesticides In "criteria docu¬ 
ments", one for each pesticide. 

Dr. Leonard J. Guarraia. Chief of the 
Criteria Branch of EPA’s Office of Water 
Planning and Standards, was responsi¬ 
ble for the preparation of each of these 
criteria documents. In developing these 
documents, he conducted an extensive 
review of the scientific literature on 
botli acute and chronic toxic effects of 
these substances on a wide range of 
aquatic organisms, consumers thcreo: 
and other animals. He gathered exten¬ 
sive data on the persistence, degradabil¬ 
ity and bioaccumulntlon of the pollut¬ 
ants In aquatic organisms, the presence 
of these organisms in various waters, 
and the importance of these organisms 
He visited and contacted the varion- 
EPA laboratories throughout the coun¬ 
try. and communicated with officials ol 
various other government agencies with 
an interest or expertise in this area (in¬ 
cluding the Department of Health, Edu¬ 
cation, and Welfare, the Food and Dru 
Administration, and the National Cancer 
Institute). In addition, he obtained in¬ 
formation from the National Library or 
Medical Information 8yatem. the Tbxlim 
Data Base, the Chemical Abstract Be¬ 
lies. and the Biological Abstract Series 
This research effort was carried out over 
approximately 1% years prior to the 
Agency's June 10. 1976 proposal, and the 
results of this effort are set forth in the 
criteria documents. 

Based upon the data in the criteria 
documents, the Agency established au 
"ambient water criterion" for each pol¬ 
lutant which would provide an ample 
margin of safety for all Important or¬ 
ganisms likely to be affected by it. 
assuming a continued or chronic pres¬ 
ence of the pollutant at that level in the 
water. The Agency then established 
"end-of-the-pipc" effluent standards for 
new and existing sources which, takim: 
into consideration the likely effects of 
dilution and dispersion following dis¬ 
charge in areas of mixing ("mixing 
zones") In the receiving waters immedi¬ 
ately surrounding the area of the outfall, 
will achieve the ambient criteria. The 
Agency believes that this approach pro¬ 
vides the degree of protection required 
under section 307(a) (4) of the Act with¬ 
out at the same time resulting in exces¬ 
sive and unjustifiable over-regulation. 

In those cases where sufficient disper¬ 
sion and dilution may not take place 
the proposed regulations allow the per¬ 
mit-issuing authority to apply a "tight¬ 
ening" variance and impose on a 
discharger such more stringent effluent 
limitations as may be necessary in order 
to achieve the ambient water criterion 
The purpose of this mechanism is to as¬ 
sure compliance with the statutory re¬ 
quirements of an "ample margin of 
safety". 

In compliance with Executive Order 
No. 11821 *39 FR 41501), the Agency 
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assessed the potential economic and in¬ 
flation impact of the proposed regula¬ 
tions and concluded that there would be 
no significant adverse impact on produc¬ 
tion, prices or users of the four sub- 
r lances at issue in these proceedings. 
Accordingly, the Agency concluded that 
5 j reparation of a formal Inflation Impact 
Statement (US* was not required. 

In accordance with standard Agency 
practice and S 307(a) <7) of the Act, EPA 
circulated drafts of its proposed regula¬ 
tions, the supporting criteria documents 
and the technology and economic assess¬ 
ments to various other interested federal 
agencies, including the Departments of 
Commerce, Interior. Health. Education 
and Welfare, Agriculture. Defence, and 
the Office of Management and Budget for 
interagency review*. Ail comments re¬ 
ceived were carefully reviewed and con¬ 
sidered by the Agency before official pub¬ 
lication of the proposed regulations. 
Following this review and EPA's own in¬ 
ternal inter-office review, on June 10. 
1976 the Agency reproposed toxic pol¬ 
lutant effluent standards for four toxic 
substances: aldrin/dieldrln. DDT <DDD. 
DDE), endrin and toxaphene. (41 FR 
23576> 

In accordance with | 104.3* d> of the 
Rules of Practice for Hearings on Effluent 
Standards for Toxic Pollutants (the 
“Rules of Practice"), 40 CFRPari 104 (41 
FR 17898 et seq.>, written comments re¬ 
ceived by tiie hearing clerk from the fol¬ 
lowing interested persons were made a 
part of the record: 

Olm (Corporate Health Affairs) 

American Cyanamtd Company 
Dr William E- Hazel tine 

Aintduioo «m*n pirn uiqou 
National Fisheries Institute. Inc. 

Vicksburg Chemical Company 
Pesticide Formulatom Association 
National Agricultural Chemicals Association 
hliell OH Company 

Slate of New York Department of Environ¬ 
mental Conservation 
UB. Department of Agriculture 
Ford Motor Company 
Manufacturing Chemists Association 

With respect to the standards pro¬ 
posed for endrin and toxaphene, the fol¬ 
lowing persons filed timely objections in 
accordance with 4 104.3(a) of the Rules 
of Practice and were named parties to 
the public hearing: 

American Petroleum Institute 
American Iron and Steel Institute 
Vetoed Chemical Corporation 

and the following persons who filed one 
day late were permitted to become par¬ 
ties to th? public hearings: 

Hercules Incorporated 
Environmental Defeu** Fund 
Natural Resource* Defense Council. Inc 

The validity of the approach taken by 
the Agency in developing the proposed 
; tandards was criticized in various re¬ 
wards by the comm enter*. and the parties 
to the hearing. Their objections are dis¬ 
cussed below. 

The rulemaking hearing began within 
30 days (as required under i 307(a> <2> > 
on July 9, 1976 and was continued there¬ 


after on July 26, 27, 28. 29, and 30. 
August 2. 3. and 4; September 13, 14. 15, 
16. 20. 21. and 22; and October 12, 1976. 
At these hearings, the Agency presented 
the testimony of twelve expert Witnesses. 
Hercules, Inc. ("Hercules"), the nation’s 
largest manufacturer of toxaphene. pre¬ 
sented the testimony of six witnesses. 
Velsicol Chemical Company ("Velslcoi"), 
the nation’s only current manufacturer 
of endrin. presented the testimony of* 
four witnesses, while the Environmental 
nse Fluid *"EDF ’> presented the 
testimony of one witness. No witnesses 
were presented by any of the other par- 
ttto , 

Under 4 307(a)(2) the Administrator 
must promulgate each of the proposed 
standards unless he finds, on the record, 
that a modification of one or more of 
such standards is Justified based upon a 
preponderance of evidence adduced at 
the hearing. This decision will set forth 
findings of fact and conclusions as to 
whether modification of any of the stand¬ 
ards l£ justified, based upon a preponder¬ 
ance of the record evidence adduced at 
the hearing. 

Findings or Fact and Conclusions 
Aldrin/Dieldrin, DDT, DDD and DDE 

1. The toxic pollutant effluent stand¬ 
ards proposed for manufacturers and 
formula tors of aldrin/dieldrln. DDT. 
DDD and DDE require a prohibition on 
aldrin/dieldrln. DDT. DDD and DDE in 
any discharge from any such manufac¬ 
turer or formula tor. for both existing and 
new sources. (| 129.100 and 1129.101 of 
the proposed standards.) 

2. The Agency’s statement of basis and 
purpose in support of these proposed 
standards was set forth in the preamble 
to the proposed standards. This state¬ 
ment incorporated by reference the EPA 
criteria documents for aldrin/dieldrln 
and for DDT (DDD. DDE> and summa¬ 
rized their content. These criteria docu¬ 
ments. together with the references cited 
therein, document extensively the fact 
that aldrin/dieldrln, DDT. DDD and DDE 
are extremely toxic, that they are per¬ 
sistent and mobile In the environment, 
that they bioaccumulate in aquatic or¬ 
ganisms. and that they pose substantial 
risks to human health. The statement 
of basis and purpose also summarized 
and incorporated by reference technolo¬ 
gy assessments prepared by Midwest Re¬ 
search Institute entitled "Wastewater 
Techonology Documentation for Aldrin/ 
Dicldrln Manufacture" and "Wastewa¬ 
ter Technology for DDT Manufacture", 
a study prepared by the EPA Office of 
Water Planning and Standards entitled 
"Wastewater Treatment Technology 
Documentation", and a report prepared 
by Arthur D. Little. Inc. for EPA entitled 
"Economic Assessment of Proposed Toxic 
Pollutant Standards for Manufacturers 
and Formulntors of Aldrin/Dieldrin, 
DDT. Endrin and Toxaphene". The 

~ Agency's statement of basis and purpose 
establishes that the standards proposed 
for manufacturers and formulntors of 


aldrin/dieldrln and DDT. DDD and DDE 
are technologicolly feasible, and that 
compliance therewith will not result in 
substantial or unreasonable adverse 
economic impact. 

3. No objections to the standards pro¬ 
posed by the Agency for aldrin/dieldrln 
or for DDT. DDD and DDE were hied 
with the hearing clerk. Some comments 
addressed to the standards in general 
or to Uie aldrin /dieldrin and DDT stand¬ 
ards in particular were submitted to the 
hearing clerk pursuant to 1104.3(d) of 
the Rules of Practice. These comments 
are discussed In the Summary of Writ¬ 
ten Comments. 

4. One of the factors considered by the 
Agency in proposing a standard prohibit¬ 
ing DDT in any discharge from any DDT 
manufacturer was the apparent absence 
of any known present direct discharge. 
Rohm and Haas Company submitted a 
comment Indicating that they are a 
former DDT manufacturer and utilize 
DDT In the manufacture of other pesti¬ 
cide products. Thus this company is a 
“DDT manufacturer" within the mean¬ 
ing of & 129.101(a) (2) of the proposed 
standards. 

Apparently Rohm and Haas has no 
problem with the proposed standards in¬ 
sofar as they apply to its current use of 
DDT in the manufacture of other pes¬ 
ticides. Rather, they state that DDT 
which accumulated in the soli during the 
period when they manufactured it slow¬ 
ly infiltrates the below-ground network 
of cooling water system pipes that service 
the plant. The cooling water system 
draws water from the Delaware River 
and returns water containing "minute 
traces" of DDT to the river. Rohm and 
Haas believes that none of this DDT con¬ 
tamination results from its current man¬ 
ufacturing operations. 

In a meeting with representatives of 
Rohm and Haas prior to the deadlme 
for becoming a party to the hearings. 
Agency personnel informed the company 
that this contaminated discharge would 
be subject to the proposed regulations. 
Nevertheless Rohm and Haas did not ap¬ 
pear or present any evidence at the 
hearing to support a modification of the 
proposed standards, but simply indicated 
in their comment that their cooling wa¬ 
ter discharge could not comply with a 
zero discharge standard. 

They stated that because of the ex¬ 
tremely large flow and very low level of 
DDT in the cooling water discharge 
there is no method of removal Uiat is 
technologically or economically feasible. 
Their comment, however, did not con¬ 
sider the possibility of achieving com¬ 
pliance with the standard by replacing, 
shielding or lining the pipe from which 
DDT residues are being discharged, all 
of which the Agency believes would be 
feasible approaches to the problem. 
Moreover, Rohm and Haas submitted no 
information to the Agency to demon¬ 
strate the safety of a non-zero discharge. 

5. No evidence of record from Rohm 
and Haas or any other commenter war¬ 
rants any modification of the standards 
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proposed by the Agency for aklrin/ 
dieldrin or DDT «DDD, DDE* “based 
upon a preponderance of evidence" in 
the hearing record. 

Endrin 

1. Kndrin is a chlorinated cyclodienc 
pesticide widely used for control of pests 
such as the boll weevil and the sugar 
canc borer on cotton and sugar canc 
crops. Although its use has decreased In 
recent years due to the resistance de¬ 
veloped by target species, it is still used 
alone or in combination with other pesti¬ 
cides for the control of some pests In 
some areas. Because it is non-polor. 
endrin dissolves more readily in fat than 
in water, a property common to organic 
pesticides which bioaccumulate. Endrin 
can be strongly adsorbed by particulate 
matter, a property of considerable im¬ 
portance for its distribution between the 
water and sediments of receiving water 
bodies. It has been shown that endrin 
is resistant to leaching from bottom sedi¬ 
ments and from watersheds to which it 
has been applied. 

2. Extrapolation from the effects found 
in laboratory and field testing is a reli¬ 
able means for predicting effects of 
endrin on individual organisms and their 
food chains and Is recognized as such by 
the scientific community. Bioassays are 
probably the most useful technique avail¬ 
able to the biologist for predicting the 
potential hazard of a chemical in the 
laboratory. They range from relatively 
simple acute static and flow-through 
bioossays to complex chronic entire life- 
cycle and community btoassays. Labora¬ 
tory bloassay tests may underestimate 
the toxicity of pollutants ns compared 
with results obtained from field tests If 
fas may be the case under optimal bio¬ 
assay conditions) bloassay test animals 
are w’ell-fed. free of disease or injury, 
and free of stress caused by the presence 
of predators and/or physical conditions. 
On the other hand, laboratory tests may 
overestimate toxicity If the animals 
tested are stressed by the test environ¬ 
ment. In the absence of studies or hard 
data demonstrating that laboratory tests 
either overestimate or underestimate 
toxicity, it is reasonable to assume that 
such testa correctly assess toxicity More¬ 
over, there are numerous variables in 
the field which could possibly enhance 
or decrease the toxicity of a substance. 
Thus, for instance, one study found that 
the toxicity of endrin to the fathead 
minnow^ wax increased in hard water. 
Laboratory tests control such variables 
and permit the only practical basis for 
formulation of standards. 

3. The LC 50 is the dose concentration 
which is found to be lethal to fifty per¬ 
cent of a test species population over a 
specified period of time. LC 50 values re¬ 
ported for static tests are likely to be 
substantially higher than LC 50 values 
for flow-through tests. This suggests loss 
of toxicant In static bloassays. Because 
"container wall’* effects arc likely to be 
negligible and the volume of water per 
fish Is much greater, flow-through blo- 


assays more accurately reflect the nat¬ 
ural environment. 

4. Toxic effects resulting from the 
presence of endrin in water have been 
documented for aquatic organisms rep¬ 
resenting a wide phylogenetic cross sec¬ 
tion and geographic distribution. Al¬ 
though the test organisms may not all 
be universally distributed in the waters 
of the United States, they represent 
types of organisms present in fresh, ma¬ 


rine and estuarine water bodies through¬ 
out the country. Thus, while available 
data may not be present for either the 
most sensitive or most important orga¬ 
nism at a given geographical location 
the data are indicative of predictable 
toxicological effects in the aquatic en¬ 
vironment. 

The acute toxicity of a wide variety of 
aquatic invertebrates to endrin is set 
forth below*: 
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The acute toxicity of endrin to a wide variety of freshwater and marine (salt- 
winter) fish is set forth below: 
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Orfartrai 


Duration Type of LC40 
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1 r > paru per thousand aallnlfy. 

1 2S pom pi thousand miliiiU). 

‘ Days. 

I.kokko: (6}«j**Ur bloaMay; (F)«fWw ihro:i*h Moo»*a>; tl > -un»U*Ur»uti»r<l whnibrt stAllr or (V»w*thnnj«b 
tvoaaaay. 


As the above data show, static bioas¬ 
says conducted on aquatic Invertebrates 
resulted In 06-hour LC 50 values rang¬ 
ing from 0.25 mZ/1 to 12.0 pgAl static bio¬ 
assays conducted on fish yielded 96-hour 
IC 60 values ranging from 0.27 *g/l to 3.1 
pg/1. Flow-through bloaasaya conducted 
on aquatic Invertebrates yielded 96-hour 
LC 50 values ranging from (^037 mS/ 1 to 
0.63 /<g/l. Flaw-through bioassays on fish 
yielded 96-hour LC 50’s ranging from 0.05 
*g/l to 0.63 pg/L 

The 28-day LC 50 for shecpshead min¬ 
now fry, including exposure as embryos, 
was 0.16 ftg/l. The 30-day TLm (LC 50) 
values for two species of stoncfiy. Aero - 
ncuria pact/tca and Ptcronarcys cali - 
furntca , were 0.035 #*g/l and 1.2 *g/l re¬ 
spectively. in flow-through bioassays. 

In entire life-cycle flow-through bio- 
a*say tests conducted on shccpshead 
minnow, the fish either died or exhibited 


other sublethal toxic effect* such as early 
hatching, decreased growth, and de¬ 
creased fertility of eggs, when exposed to 
0.72 tig/\ and 0.31 *g/l of endrin in the 
water. No chronic toxicity data from 
life-cycle bioassay tests are available for 
aquatic invertebrates. 

The pink shrimp (PenaeiA duorarum'i 
was found to be the tested aquatic or¬ 
ganism most sensitive to the acute ef¬ 
fects of endrin. with a 96-hour LC 50 of 
0.037 »g/l in a flow-through bioassay. 

5. Endrin-associnted flshkills have re¬ 
sulted in the death of hundreds of thou¬ 
sands of fish, some of which are of great 
economic importance and all of which 
are important links in the food chain. 
The magnitude of endrin-associated fish 
mortality is illustrated in the following 
table, which tabulates data for thirteen 
endrin-assoclatcd flshklU incidents: 


-# 

EsiUnatnl T)?"* of D*h klilrd (prfctmU 

uomN.rof-—-—-- LeirAUoiMot4ff.il town or country) 

tUh kiUrxi Otm* Noi^axut* 


*-PI «,1W4. «.?..» 

Aug. IMUCi,. 3,(15* 

N*pl. 10. 1974 . 

All*. 17, 1*. 1<C0. MS 

Au*. 9 I (trough 14, 1074. 54.233 

Jan. X, 1V74. <>) 

SfpL 3,1074.* , 31 

12,1074.. IX y/3 

Au*. 20. 1074.. 47 

*«pt 9. 1974. 28,249 

Brp|. 13, 1074... 4.21ft 

An*. 17,1074-. 14,350 

At*. 4, IV74„. 29,747 
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3 

100 

87 


3 

2 * 

U 
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13 

40 

li* 

07 

72 

si 
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WVbt»«<» Falk, OkU. 
TirnikitW, AU. 
Uwrrnfe. AU. 
Wwfflrki, AU. 
FmiUclin. Trtin. 

Cim, v». 

TiuealoosA. AU 
fcUwyfmvllk, AU. 

<lr*nti*baro*KlAU, AU 

DecAlnr, AU. 
('oilman. AU. 
liokf* HlalT, AU 
Kflwm, AU. 


• l’n Voowu. 

The types of fish killed ranged from 
game fish, such as crappie and blucgill. 
to non-game fish important in the food 
chain, such as the mosquitoflsh. 

The cause of the 1963 fi&hkill in the 
lower Mississippi River was shown to 
be due to endrin, whose discharge to the 
Mississippi River was traced to the Velsi- 
col Chemical Corporation plant at Mem¬ 
phis. Tennessee. 

6 . Endrin is also toxic to other orga¬ 
nisms and consumers of aquatic life, in¬ 
cluding humans. In one study. 95 per¬ 
cent of eleven species of predators (in¬ 
cluding fish, frogs, turtles and snakes) 
died when they were force-fcd endrin- 


resistant mosquitoflsh containing endrin 
at 890 Mg/kg. Another study, noting the 
absence of top predators such as bass 
and crappie as well as very large num¬ 
bers of mosquitoflsh in an area contami¬ 
nated by insecticides (including endrin). 
indicated that a bioaccumulation of in¬ 
secticides in the food chain can result 
In population shifts. 

When endrin was re-introduced in 
1974 for cotton Insect control in the 
Lower Mississippi River Valley, the pop¬ 
ulation of brown pelicans tflsh predators 
who would have received endrin by the 
way of the food chain) began to decline. 


Chemical analyses of the brains of dead 
birds revealed levels of endrin which 
could account for their deaths. 

Birds fed single endrin doses in cap¬ 
sules had LD 50 values ranging from as 
low as 1.8 mg/kg for young pheasants 
to 2.0 to 5.0 mg/kg for pigeons and 5.6 
mg kg for mallards. Birds fed endrin 
dally in their food for 5 days at the 
stated concentrations resulted In LC 50 
values ranging from II mg/kg (endrin in 
diet> for pheasant chicks. 15 mg/kg for 
bobwhite quail chicks and 21 mg/kg for 
mallard ducklings. 

Oral LD 50 values for a variety of 
mammals arc set forth below : 
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Endrin can cause convulsions or death 
In humuns following consumption of con¬ 
taminated foods, Inhalation or sorption. 
Convulsions have been reported to begin 
at blood levels of 0.053 fig/ml. (However, 
there Is rapid elimination of endrin from 
the blood. > The Food and Drug Admin¬ 
istration has established an action level 
of 0.3 ppm <mg/kg) in tlie edible portion 
of fish and shellfish to protect human 
consumers from endrin poisoning. 

7. There is some date available on tlie 
question of whether endrin is carcino¬ 
genic or teratogenic. Evaluation of the 
data 1* not complete. On July 27. 1976 
the Agency issued a Notice of Rebuttable 
Presumption Against Registration of 
Pesticide Products Containing Endrin 
i/’RPAR’*). (41 F.R. 31316) Conflicting 
evidence as to carcinogenicity of endrin 
was summarized in the RPAR. A RPAR 
does not constitute a decision by the 
Administrator that a substance Is in fact 
carcinogenic; it is simply a notice in¬ 
dicating that there is evidence to that 
effect and requesting comment and re¬ 
buttal. 

At the time of issuance of the RPAR. 
the Agency was also aware of studies 
done by the National Cancer Institute 
< M NCr’> with endrin and toxaphene on 
rats and mice. Dr. Guarrala's office first 
learned of these studies in January. 1976. 
The Agency was unable to take NCI's 
studies into consideration in formulating 
the proposed standards because NCI 
declined to make any information avail¬ 
able to the Agency. Moreover, through¬ 
out the hearings NCI declined to testify 
as to the study. NCI’s reason for declin¬ 
ing to make information available or tes¬ 
tify was that It had not completed its 
analysis of the study. 
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However, EDF obtained from NCI (un¬ 
der a Freedom of Information Act re¬ 
quest) and delivered to EPA on July 21. 
1976 computer printouts dated July 9. 
1976, with each page stamped 'INCOM- 
PLETE-NOT VERIFIED", relating to 
U*e NCI studies of endrln on mice and 
rats. 

At the hearing EDF presented the tes¬ 
timony of Dr. Melvin D. Reuber, a 
pathologist who was and is a consultant 
to the Agency. Dr. Reuber testified with 
respect to the FDA rat study mentioned 
in the RPAR that in his judgment this 
study demonstrated that endrin is car¬ 
cinogenic in Osborne Mendel male and 
female rats. 

With respect to the NCI rat study. Dr. 
Rcubcr testified that: 

In my opinion, there lire Borloua short¬ 
comings In the NCI endrin itudy on mate 
and female Osborne Mendel rate which pre¬ 
clude any conclusion beyond the suggestion 
that endrin may be tumortgenic, particularly 
for the endocrine system Additional analysis 
la needed erf the tumors In the Uncertain— 
benign or malignant category, and of the 
reported liver lesions, as well as pooling of 
control rate, before any further conclusions 
can be drawn from this study. Nrvcrtheleas 
given tho statistically sign meant incidence 
of malignant tumor.* observed In the same 
species tn the PDA endrin study. I hare con¬ 
cluded that endrin la carcinogenic tn male 
and female Owbome Mendel rata 

With respect to the NCI mouse study. 
Dr. Reuber testified that there were in¬ 
creased incidences of tumors in males 
fed high dose levels, but that in his 
judgment further analysis of the data 
was necessary to determine whether 
endrin was tumorigenic in mice. 

Thereafter, on October 12. 1976 Dr. 
Reuber testified that the NCI pages 
marked "INCOMPLETE-NOT VERI¬ 
FIED" had been verified as of September 
21. 1976. As of October 12. however, NCI 
had still not made a final Judgment 
about the data and issued a final report 
on this study and It continued to decline 
to testify about It. 

It cannot be overemphasized that to 
determine whether a substance is a car¬ 
cinogen is not a simple matter; It re¬ 
quires careful interdisciplinary analysis 
and evaluation of the results of studies 
and their methodology. There is con¬ 
siderable disagreement in the scientific 
world as to the meaning and interpreta¬ 
tion of data such as those available for 
endrin in this case. As important con¬ 
sequences flow from the determination 
that a substance is a carcinogen, the 
Agency has established procedures for 
making such determinations. Review of 
endrin under the Agency’s Interim Ad¬ 
ministrative Procedures for Regulatory 
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Decisions Involving Suspected Carcino¬ 
gens (“Interim Policy*)* 41 FR 21402 
et seq.. has not been completed. 

It may be useful to review the proce¬ 
dures set forth in that document. The 
Interim Policy emphasizes that the 
decision-making process with respect to 
regulation of a carcinogen is a two-step 
process. First, a decision must be made as 
to whether a substance constitutes a 
cancer risk. Then, a determination must 
be made as to what regulatory action, 
if any. should be taken to reduce that 
risk. 

For 1 307(a) standards, an assessment 
as to the cancer risk would be made under 
Appendix 1 of the Interim Policy. The 
purpose of this assessment is to provide 
a Judgment concerning the weight of evi¬ 
dence that an agent is a potential car¬ 
cinogen and, if so. how great an impact 
it is likely to have on human health. 
Judgments as to the weight of evidence 
Involve considerations of the quality and 
adequacy of the impact on public health 
at current and anticipated levels of ex¬ 
posure- The Interim Policy points out 
that the available techniques for assess¬ 
ing the magnitude of cancer risk to 
human populations on the basis of ani¬ 
mal data are only very crude due to un¬ 
certainties in the extrapolation of dosc- 
ressxmse data to very low dose tevcls and 
also because of differences in levels of 
susceptibility of animals and humans. 
Thus the Interim Policy requires that a 
range of estimntes be given on the basis 
of several modes of extrapolation. Ex¬ 
pert scientific judgments in the areas of 
toxicology*, pathology, biometry, and epi¬ 
demiology are required to resolve uncer¬ 
tainties about the quality, adequacy and 
interpretation of the data on which the 
risk assessment is based. 

The estimates of cancer risk must In¬ 
clude an analysis of the i>osslb)e modes 
of exposure of humans to the substance 
The decision must be subjected not only 
to internal and Inter-agency review, but 
to review by the Cancer Assessment 
Group <“CAG"> and In appropriate cir¬ 
cumstances to external scientific review. 
The CAO Is an advisory body of senior 
Agency scientists with a liaison member 
from the Department of Health. Educa¬ 
tion. and Welfare, which consults gov¬ 
ernment and private sector expert* as 
needed. 

In the Denial of Interlocutory Appeal 
Issued earlier in this proceeding. I ruled 
that in order to support a rule under 
9 307(a) I must propose the rule on the 
basis of “substantial evidence". I deter¬ 
mined that the evidence as to carcino¬ 
genicity and teratogenic tty cited by EDF 
had not been sufficiently assessed and 
analyzed to rise to the qualitative level 


upon which a I 307< a) standard can be 
based. As discussed in that Denial, the 
mere fact that data support a RPAR doc* 
not make them adequate to support a 
4 307 (a) proposal. I felt that I was faced 
with a choice between moving toward 
promulgation, in accordance with a court 
order and after a three-year delay, of 
responsible, well-developed and defensi¬ 
ble standards under fi 307(a) of the Act 
(namely those proposed) or to once again 
suspend the proposed standards for cn- 
dnn pending further development of th«* 
evidence suggesting carcinogenicity anti 
teratogenicity. I determined that It was 
important for the protection of the 
aquatic environment to proceed expedi¬ 
tiously toward issuing the proposed 
stringent standards for endrin. 

The procedures established in the In¬ 
terim Policy have still not been completed 
for endrin. Moreover the Agency has still 
not received from NCI its final report cm 
its mouse and rat studies with endrii' 
While recognizing the qualifications ol 
Dr. Reuber. I cannot delegate my dec: 

*k>n-making authority to him, and be¬ 
lieve that it would be irresponsible to 
make a determination as to the carcino¬ 
genicity of endrin without further re¬ 
view and evaluation of all available data 
including the report of NCI when avail- 
able. 

Even if it were determined that endrin 
was a carcinogen, a dec felon that a car¬ 
eer risk may exist does not mean that 
the Agency will automatically take reg¬ 
ulatory action. While it is true that there 
appears to be no “no effect" level for 
carcinogens and that therefore humu 
exposure should be minimized, the In¬ 
terim Policy points out that Congre 
has not in all cases required cotnplet- 
elimination'of risk, because in many 
areas risks cannot be eliminated withou; 
unacceptable social and economic con¬ 
sequence*. Thus, while the Delaney 
Clause of the Pure Food and Drug Act 
Imposes an absolute ban on any food 
additive that shows evidence of tumoii- 
Kenlc activity for humans or animals, the 
Federal Insecticide. Fungicide and Ro- 
dcntlcide Act requires a balancing of 
risks and benefits as the basis for final 
regulatory action. 

It is the position ol the Agency that 
4 307(a) does not require the zero dis¬ 
charge of every substance for which a 
cancer risk is found. Section 307(a) al¬ 
lows a balancing test to be used, for it di¬ 
rects the Administrator to take into 
account the importance of the organism 
affected when setting an ample margin of 
safety. Where humans are not likely to be 
significantly affected by a discharge, so 
that human exposure Is "minimised" the 
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Administrator may In his discretion set 
a standard of less than zero discharge 

In the case at hand, with the applica¬ 
tion of the proposed standard the level 
of exposure to humans will be slight, 
but again it must be emphasized that the 
analysis of the impact of discharges on 
human health required by the Interim 
Policy has not been completed for either 
rndrta or toxaphene. No evidence in this 
regard was introduced in these hearings. 
The proposed standards must be re¬ 
viewed and if appropriate revised at least 
every three years <5 307(a) (3)). Thus, 
if after review of all data cndrln Is 
deemed to be a carcinogen and If It Is 
d etermined that the proposed standard 
is Inadequate for the protection of hu¬ 
man health. It can be revised promptly. 

Accordingly, the Agency believes that 
no modification of the standard is war¬ 
ranted at this time. 

8. Endrin may be transported to water 
bodies by direct discharges from manu¬ 
facturing plant effluent pipes, by drifting 
nir sprays applied to agricultural fields, 
and by runofT from treated soils. In a 
1967 study of Louisiana watersheds, it 
was found that cndrln residues In water 
appeared to parallel land application of 
endrin. Residues as high as 870 Mg/kg 
were reported In gizzard shad, in the 
ChevretiU basin. 

Where volatilization and photodccom- 
position opportunities were minimal, 
endrin was shown to persist in soil for as 
long as fourteen years and in water for 
as long as nine years. On the other hand, 
it was reported that 10-80 percent of 
endrin decomposed on air dried soil at 
25* C in 12 hours, primarily due to trans¬ 
formation of endrin to the ketone and 
aldehyde forms. Ultraviolet light also 
degrades endrin to a ketone. Various soil 
microorganisms can degrade endrin. 
although it has been suggested that high 
rates of application might destroy soil 
organisms which might otherwise de¬ 
compose endrin. Studies of soils have 
consistently shown low or absent end In 
residues since the mid-1960 s. 

A single application of 3 to 6 pounds of 
endrin per acre produced residues In 
lx>tatoes grown in the soil during the 
first two years. About 80 percent of the 
endrin residue in Irish and sweet pota¬ 
toes was found to remain after twelve 
weeks in storage, 

9. Plants, fish or animals may bioac¬ 
cumulate endrin. Transfer of cndrln from 
water to organism or sediment and from 
organism to organism has been shown 
to occur. Endrin-resistant strains of food 
organisms have been shown capable of 
transferring lethal doses of endrin to 
birds. Bioaccumulation levels in fish 
found in nature have been reported as 
high as 12.000 Mg/kg of dry body weight. 

One study found that while lethal con- 
rentrations of endrin in a pond became 
undetectable In the water within one 
month and in the mud within two 
months, flsh kept In cages in the pond 
after no more of the pesticide wus de¬ 
tected in the water column accumulated 
detectable levels of endrin within four 
days. Whether the endrin came from the 
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w'ater, mud or food organisms was 
unknown. 

When a single cndrin-reslstant mos¬ 
quito flsh was exposed to a concentration 
of 1.000 Mg/I of endrin and then released 
Into tap water with five susceptible flsh. 
ail except the resistant fish died within 
forty hours. 

Four algal species have been shown to 
concentrate endrin about 170-fold fol¬ 
lowing a seven-day exposure to 1 mg/1 
of endrin. 

Oysters exposed to endrin at 1 Mg/1 for 
10 days concentrated endrin about 1,000 
times. The uptake of pesticides by oysters 
In a Louisiana estuary was found to be 
dependent upon temperature (low tem¬ 
perature yielded low* uptake) and rain¬ 
fall (heavy rainfall Increased uptake due 
to sediment input and roiling). 

8pot exposed to 0.05 Mg/1 of endrin 
for eight months accumulated whole 
body residues of 87 Mg/g* A second test 
of five months duration produced resi¬ 
dues of 78 Mg/R. a concentration factor 
of 1560. In 96-hour experiments per¬ 
formed on the oyster, the pink shrimp, 
the grass shrimp, the shcepshead min¬ 
now and the sailfln molly, it was found 
that, while the oysters and shrimp blo- 
nccumulated endrin to a lesser extent 
than the flsh, tissue concentrations of 
endrin in the test species generally 
ranged from 200 to 4.500 times the 
measured concentration In exposure 
water. Concentrations in sheepshead 
minnow fry after 28 days were 3.300 to 
4.800 times the concentration in water. 
Fathead minnow exposed to 0.015 Mg/1 
of endrin accumulated concentrations 
10.000 times greater than the water. 
Residue accumulation up to 10.000-fold 
was found in flagflsh exposed for 80 days 
to concentrations of 0.05 to 0.3 mb /l. 

The concentration of endrin in adult 
medaka tissue has been found to be 
17.000 to 26.000 times the water concen¬ 
tration. Since this degree of accumula¬ 
tion was based solely on observations of 
uptake directly from the whaler, it did 
not allow for accumulation via the food 
chain. Accumulation rates could be 
higher In other, untested flsh species. 

10. On the other hand, endrin has 
been found to be eliminated quickly 
after termination of exposure. Residues 
in channel catfish w’ere reduced 95 per¬ 
cent within 13 days after addition of 
endrin to the water was stopped. Resi¬ 
dues of 78.0 ppb were reduced below de¬ 
tectable levels in marine spot within 13 
days. Residues in steers with body fat 
residues of 900 Mtt/kg declined to 300 
Mg/kg after six weeks. Ninety percent of 
endrin given Intravenously in rats was 
eliminated. 75 percent in the first day. 

11. In order to protect aquatic orga¬ 
nisms (including the food chain sup¬ 
porting them) and consumers of aquatic 
life (including humans) from the effects 
of a pollutant. It is necessary to set a 
maximum level of that pollutant in the 
water. 8uch a maximum level is referred 
to os an ambient water criterion. Ideally 
such a criterion would be based upon 
chronic toxicity data showing the “no 
effect** level for the most sensitive orga- 
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nlsm to be protected. However, often 
only acute toxicity data is available. In 
such coses, the use of “application fac¬ 
tors’* has been recommended. The “ap¬ 
plication factor 1 * is applied against the 
acute toxicity value (normally the 96- 
hour LC/50) of a particular substance 
for the most sensitive species to be pro¬ 
tected. The resultant figure is the am¬ 
bient water criterion for that substance, 
which Is intended to be a concentration 
level which will protect all species from 
chronic toxicity. The National Academy 
of Science has recommended use of an 
application factor of 0.01 for organo- 
chlorlne pesticides, except where there is 
an experimentally-derived application 
factor (in which case such factor should 
be used >. 

It has been suggested that experimen¬ 
tally-derived application factors be ob¬ 
tained by dividing the no-cffect level by 
the 96-hour LC 50. Using this method 
one researcher has found an application 
factor for endrin of 0.3, using the 
sheepshead minnow. Another research¬ 
er has found an application factor for 
endrin of 0.26 to 0.35, using the fresh¬ 
water flagflsh. No experimentally-de¬ 
rived application factor has been estab¬ 
lished for the pink shrimp (the most 
sensitive species for which toxicity data 
are available) or any other Invertebrate. 

12. In developing the proposed ambi¬ 
ent water criterion, the Agency used an 
application factor of 0.1 instead of the 
application factor of 0.01 recommended 
by the National Academy of Sciences, 
because the NAS factor appeared to be 
overprotective In light of the experimen¬ 
tally-derived factors of 0 3. The 0.1 ap¬ 
plication factor was applied against the 
96-hour LC 50 for the pink shrimp (0.037 
Mg/D to produce the proposed ambient 
water criterion of 0.004 Mg/1. Other fresh 
and salt water organisms have 96 -hour 
LC 50 values in the vicinity of 0.037 Mg/1, 
e g., the Chinook salmon (0.05 Mg/1 in salt 
water and 0.14 *g/l in freshwater), the 
striped bass (0.094 Mg/1> and the dwTirf 
perch (0.13 mB/1>. 

Dr. Guarraia testified that In deriving 
the proposed ambient water criterion for 
endrin of 0 004 pg/h he considered the 
experimentally-derived application fac¬ 
tor, the fact that endrin has been shown 
to bioaccumulate In flsh flesh by factors 
as high as 26.000. the protection of con¬ 
sumers (including man) and of aquatic 
life; and the toxicity of similar levels of 
endrin to a variety of other flsh. He also 
testified that essentially the same cri¬ 
terion was recommended by the EPA's 
laboratories in Duluth. Minnesota and 
Gulf Breeze. Florida. Vclsteol presented 
testimony of its witness. Dr. Kenneth 
Macek, an aquatic toxicologist. thAt the 
0.3 application factor should be used and 
furthermore that separate criteria should 
be established for freshwater and ma¬ 
rine organisms. He testified that it was 
valid to use the 0.3 factor (derived from 
studies of flsh) as an application factor 
for invertebrates. Using the 0.3 factor 
and the lowest reported 96-hour LC 50*s 
(the pink shrimp. 0.037/tg/l and the chi- 
nook salmon. 0.14 Mg/1> would yield an 
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ambient marine criterion of 0.01 and an 
ambient freshwater criterion of 0.04. Dr. 
Maeck testified that these criteria would 
be adequate to protect freshwater and 
marine aquatic life, respectively, with an 
ample margin of safety. 

It is true that the NAS recommends 
use of an experimentally-derived factor 
when acute and chronic data are avail¬ 
able. However, experimentally-derived 
application factors, like general appli¬ 
cation factors, can only estimate the no¬ 
effect level for species other than those 
from which the application factor is de¬ 
rived. When this estimate appears to be 
inadequate it should not be blindly ac¬ 
cepted. 

The experimental data indicated at 
least In one instance that a standard 
based on the experimentally-derived ap¬ 
plication factor would not in fact pro¬ 
vide for the protection of aquatic life. A 
study of the stoneffy (a freshwater in¬ 
vertebrate) showed that 50 percent of 
the test population was killed when ex¬ 
posed for a 30-day period to a concen¬ 
tration of 0.035 **g/l. Thus the 0.04 am¬ 
bient freshwater criterion proposed by 
Dr. Macek would not protect the stonefly. 

Vclsicol points out that the stonefly 
in question is found only in cold moun¬ 
tain streams and not in the Mississippi 
where it could be affected by Velslcol’s 
discharge. Though true, this is Irrelevant. 
The importance of the stonefly data Is 
that it demonstrates that the 0.3 appli¬ 
cation factor does not correctly' estimate 
the no-effect level for all fresh and salt¬ 
water organisms. Although the stonefly 
may not be found in the Mississippi, other 
organisms as sensitive as the stonefly 
may well be found there. The most sensi¬ 
tive and important organisms may easily 
have escaped testing, since only a small 
percentage of the total number of aquatic 
species can be subjected to toxicological 
testing and since laboratory conditions 
dictate the use of organisms suited to 
captivity. The stonefly data indicates that 
the 0.3 application factor would not “pro¬ 
vide an ample margin of safety/* The 
0.1 factor used by the Agency does pro¬ 
vide an ample margin of safety. 

Moreover, the 0.3 application factor 
lias been derived for fish and it Is not 
clear that it can validly be applied to In¬ 
vertebrates. Dr. Donald Mount. Director 
of the EPA Research Laboratory—Du¬ 
luth, is one of the leading experts on bio¬ 
assay techniques and methods of deter¬ 
mining water quality criteria. As a wit¬ 
ness for the Agency, he expressed some 
qualifications with respect to the trans¬ 
fer of application factors derived from 
chronic bloassays with ftsh to inverte¬ 
brates. in the absence of chronic data for 
the latter. While acknowledging that 
similarities were observed between ex¬ 
perimentally-derived application factors 
for fish and for invertebrates. Dr. Mount 
clearly emphasized the limitations of 
such an application, saying it was his 
opinion that the validity of the applica¬ 
tion factor for various species of fish 1 a 
better than it is for one determined for 
fish but applied to invertebrates. 

David J. Hensen. a Research Aquatic 
Biologist at Uie U.8. Environmental Rc- 
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search Laboratory in Oulf Breeze, Flor¬ 
ida. testified that the application factor 
of 0.1 recommended in the EPA Criteria 
Document was more appropriate than the 
0.3 experimentally-derived application 
factor to assure adequate protection of 
aquatic organisms and their consumers 
because the pink shrimp is on inverte¬ 
brate with a very high commercial value. 
It Ik one of the principal species of 
shrimp marketed for human consump¬ 
tion. Pink shrimp collected from the 
South Atlantic and Gulf states accounted 
for nearly 44 percent < $208.6 million) of 
the total value of the U.S. shellfish land¬ 
ings in 1975. The pink shrimp is also im¬ 
portant as a link in the food chain, since 
it is eaten by various ftsh species such as 
the speckled trout, the white trout, the 
croaker and the drum. 

Accordingly, the record does not es¬ 
tablish by a preponderance of the evi¬ 
dence that the proposed ambient water 
criterion should be modified. 

13. The mass emission standard os pro¬ 
posed was based on a 6 million pound 
production rate and a wastewater flow 
stream of 300 gallons per minute <gpm>. 
The evidence showed that the total 
wastewater flow volume from Velsicol’a 
endrln manufacturing plant, including 
both contaminated and uncontaminated 
streams, is 259 gpm. based upon evidence 
presented by Velslcol. and that produc¬ 
tion is approxiately 3 million pounds. 

As stated in the preamble of the June 
10 proposal, the purpose of the mass 
emission standards is to prevent a man¬ 
ufacturer from utilizing dilution instead 
of treatment or ln-proccss change to 
achieve compliance with the concentra¬ 
tion standard, rather than to impose an 
additional limitation more stringent 
than the concentration standard. 

If the calculation used to derive the 
proposed mass emission standards were 
recomputed using the low range of the 
endrln production volume (3 million 
pounds per year) and the total waste- 
water volume from the endrln manu¬ 
facturing plant (including both con¬ 
taminated and uncontaminated streams 
of 259 gpm). a somewhat more relaxed 
mass emission standard would result, 
namely .0006 kg/kkg for existing sources, 
and .00004 kg/kkg for new* sources. 1 


Thl* calculation is performed as follows: 

Daily flow of 259 gpm - 1440 minute* per 
day - .373 million gallons per day (MOD). 

Maximum permissible amount of endrln 
in discharge from endrln plant U .373 MOD 
X concentration standard* (1 5 *g/l) X con¬ 
version factor from gallon* to pounds (833) 
s .00406 it*, per day. 

3 million lb*, per year divided by 305 days 
per year = 8/12 thousand lbs. production of 
endrln per day (if weekend dayn were ex¬ 
cluded tho figure would be higher, Imposing 
a slightly more stringent limitation.) 

Maximum permissible mass eml**Ion is 
.00406 lb*, per day divided by 8.22 lbs. endrln 
produced per day = 0006 lbs. per thousand 
lbs., or kg/kkg. 

Since the new source concentration stand¬ 
ard Is 0.1 *g/l, the new source mass emis¬ 
sion standard is .00006*0.1/1.8= .00004 kg/ 
kkg. 


Although Veisicol offered evidence that 
it* total discharge volume averages ap¬ 
proximately 2,269 gallons per minute, a*, 
discussed below, the evidence disclOM* 
that this includes not only the discharge 
from the endrln plant and the hepta- 
chlor plant, but also other discharnt 
which need not be treated with the 
contaminated streams. 

Evidence was introduced by Velsky, 
indicating that even when their endn:; 
operation is shut down, there Is residual 
endrln in the system. Including the pipes, 
which results in a positive discharge ol 
endrln. When the endrln plant is shut 
down, there will be no production level 
on which a mass emission as a percent of 
production could be calculated. Under 
these circumstances. It would be reason 
able to require that, during any calen¬ 
dar month for which the endrln 
manufacturing plan is shut down, the 
dischargor must comply with a ma>> 
emission standard under which the pro¬ 
duction volume used is the averag* 
monthly production level for the mc*t 
recent 360 days of operation of the endrin 
plan (which approximates an operation 
year). 

In addition there was evidence that 
there is stormwater flow of 251 gpm 
which may be subject to the proposed 
standard. Techniques such as roofing 
diking or use of evaporation ponds would 
obviate the need for treatment of storm¬ 
water flows and would be less expensive 
than treatment. Consequently the Agen¬ 
cy does not envision that the mass emis¬ 
sion limitation will be applied to storm¬ 
water flows. 

14. In order to Identify and evaluate 
the wastewater technologies applicable 
to dischargers from plants engaged In 
the manufacture or formulation of the 
pesticides aldrln /dieldrin. endrin, DDT 
<DDD, DDE) and toxaphene, EPA con¬ 
tracted for the services of the Midwest 
Research Institute (MRI) of Kansa 
City. Missouri. MRI Is a not-for-profi* 
corporation which is engaged In a wide 
range of research projects involving the 
physical, biological, engineering, eco¬ 
nomic and management sciences. It has 
performed extensive research on the 
study of wastewater effluent and waste- 
water treatment technology, and the 
costs thereof. The project officer at MK1 
in charge of preparation of reports for 
each of the four pesticides at issue here 
was Dr. Alfred F. Meiners. 

Dr. Meiners, who has a Ph D. in or¬ 
ganic chemistry, is a Principal Chemist 
in the Physical Sciences Division of MR! 
During approximately the past ten year* 
he has devoted extensive time to the 
study of wastewater containing pesti¬ 
cides and other organic chemicals, and 
the technologies available to treat those 
wastewaters for the purpose of removing 
the organic constituents. 

The objectives of the studies which 
MRI performed for EPA were to examine 
the wastewater management practice.* 
currently employed in the manufacture 
and formulation of the specified pesti¬ 
cides, to examine the state of the art of 
potential wastewater treatment proc¬ 
esses that might be applicable to the 
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industry, and to select those processes 
that would be applicable to EPA control 
requirements for toxic pollutants. The 
task Included. In addition, the develop¬ 
ment of cost data relating to existing 
and proposed wastewater treatment 
methods. The results of the MRI studies 
are four reports (one for the manu¬ 
facturing segment of each pesticide) and 
the first four sections of a study of the 
f< rmulator segment of the Industry, en¬ 
titled “Wastewater Treatment Technol¬ 
ogy Documentation for Aldrln/Dieldrin. 
DDT. Endrln. and Toxaphene Formula¬ 
tion", prepared by the EPA Office of 
Water Planning and Standards. 

15. In preparation of “Wastewater 
Treatment Technology Documentation 
for Endrln Manufacture". MRI con¬ 
sidered a total of ten technologies. The 
four technologies selected for discussion 
In the report (resin Adsorption; reduc¬ 
tive degradation; resin adsorption and 
reductive degradation In series; and ac¬ 
tivated carbon adsorption) were those 
believed by MRI to be the most promis¬ 
ing in terms of feasibility and likelihood 
of achieving very low concentration 
levels of the pesticide in industrial ef¬ 
fluents. No candidate technology was re¬ 
jected on the basis of cost only. 

16. Vebdcol Is currently the sole man¬ 
ufacturer of endrln In the United 8tates 
and all of its production of endrln Is 
made at 1U plant in Memphis This plant 
occupies a 68-acre site. Velslcol also 
formulates endrln. but under the regu¬ 
lations is regarded as an endrln manu¬ 
facturer. <§ 129.102(a) >. 

17. At the time MRI prepared Its re¬ 
port, it believed that Velslcol had two 
direct discharges (001 and 002 > Into a 
stream known as Cypress Creek and a 
third discharge (003) to the Memphis 
Municipal Sewage System, all contam¬ 
inated to some degree with endrln and 
yielding a total wastewater discharge of 
approximately 3.514 gallons per minute 
< gpm>. containing an average 2.5 pounds 
of endrln per day. Production Informa¬ 
tion indicated between three and six mil¬ 
lion pounds per year of endrln. It was be¬ 
lieved that Velslcol expected to reduce 
-non the amount of contaminated water 
to 150 gpm or less. The Memphis Munic¬ 
ipal Sewage System Is not now a "pub¬ 
licly owned treatment works" meeting 
the requirements of 5 301(b)(1)(B) but 
k expected to become one in February. 
1977. or shortly thereafter. For purposes 
of its cost estimate*. MRI used two al¬ 
ternative model systems Involving en- 
'! nn.contaminated flows of 300 and 
&00 gpm. respectively, and used the 
higher production figure of six million 
pounds of endrln per year. 

18. Vcblcoi’s outfalls 001 and 002 have 
zero discharge except for endrln-con- 
tamlnated ranoJ during rainfall which, 
during four months of 1976, varler from 
008 to 0.145 pounds/month (001) and 
0.666 to 1.396 pounds per month (002). 
Velslcol Indicates that In 1976 the storm¬ 
water flow (rainy day's only) averaged 
40 gpm for outfall 001 and 66 gpm for 
outfall 002. Stormwater from areas Im¬ 
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mediately surrounding the endrln and 
heptachlor manufacturing facility Is 
collected and channeled to the plant’s 
process waste treatment system. 

Outfall 003 contains on average daily 
discharge of 2269 gpm with all produc¬ 
tion units on line at full production 
rate, with an average of less than 30 
*g/l of endrln and usually in the range 
of 10-15 » z/X resulting In an average 
discharge of 0.25 lb/day of endrln. Vclsi- 
col within the past year constructed a 
separate sewage system so as to segregate 
Its endrln and heptachlor process waste- 
flows. The total discharge from the en- 
drin plant Is 259 gpm. and the total dis¬ 
charge from the heptachlor plant Is 42 
gpm, or a combined flow of 301 gpm. Of 
this, only 66-100 gpm Is actually con¬ 
taminated with endrln and heptachlor. 

The entire 2269 gpm at outfall 003 Is 
contaminated with endrln because of 
residual contamination of hundreds of 
yards of the old sewage system now used 
for endrln-free waters (cooling and non- 
contact waters). Despite several clean¬ 
ing with ultra-high pressure water Jets, 
the average effluent discharge was 15-20 
*4g/l during the four months of 1976 
when no endrln was produced. The 
treated and untreated waste streams are 
joined together In a common neutraliza¬ 
tion basin and thence discharged via out¬ 
fall 003. 

19. One of the principal issues in this 
proceeding Is whether and to what ex¬ 
tent questions of technology and eco¬ 
nomic impact ore to be taken into ac¬ 
count in setting standards under 
5 307(a). A related question Is whether 
the standards must be technologically 
achievable within one year. Velslcol 
argues that toxic pollutant effluent stand¬ 
ards under 4 307(a) must meet the re¬ 
quirements of 5 301(b) and |304(b>. In 
Velslcol’s view its position is adopted In 
the consent agreement In NRDC v. Train, 
Clv. No. 75-172. 8 E.R.C. 2120 (D.D.C. 
June 9. 1976). Hercules also argues that 
the Administrator must consider ques¬ 
tions of technological and economic 
feasibility. 

The short answer to Velsicol’s argu¬ 
ment Is that nowhere in the statute or 
the legislative history is there any sug¬ 
gestion that toxic pollutant standards 
under 4 307(a) must meet the require¬ 
ments of f|301(b) and 304(b). The re¬ 
quirements of 55 302. 307 and 318 are 
plainly in addition to those set forth in 
5 301(a), and 5 301(a) so indicates: 

Except In compliance with this section 
113011 and sections 302. 306. 307. 318. 402. 
and 404 at this Act. the discharge of any 
pollutant by any person shall bo unlawful. 

Congress could not have intended the 
requirements of 55 301(b) and 304(b) to 
apply generally to Title HI. because the 
requirements of those sections conflict 
with other parts of Title HI. Section 301 
(b) sets forth the basic requirements of 
the Act with respect to waste treatment 
for point sources, namely that the efflu¬ 
ent limitations for point sources must 
require the application of "best practic¬ 
able control technology currently avail¬ 
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able" (“BPCTCA") by 1977 (unless more 
stringent standards are necessary to meet 
applicable water quality standards or 
other requirements) and "best available 
technology economically achievable" 
(“BATEA") by 198& Factors to be taken 
Into account in determining BPCTCA 
and BATEA are specified in 5 304 (to). The 
remaining parts of Title HI (insofar as 
they deal with effluent standards or 
limitations) are designed to achieve spe¬ 
cific goals and for that purpose impose 
levels of control more stringent, and 
sometimes on different timetables, than 
those required under 51301(b) and 
304 «b). Thus, 1 302 requires effluent 
limitations more stringent than those 
achieved by the application of BATE A 
if necessary to obtain or maintain water 
quality. Section 306 requires new sources 
to meet a special standard, namely "best 
available demonstrated control tech¬ 
nology, processes, operating methods or 
other alternatives"; standards under this 
section are effective upon promulgation 
without reference to 1977 and 1983 Sec¬ 
tion 307(a) requires the Administrator to 
promulgate effluent standards for indi¬ 
vidual toxic pollutants at levels which 
permit ample margins of safety; these 
standards take effect within no more 
than one year of promulgation. ag**n 
without reference to the 1977-1983 time¬ 
table of 5301. 

Velsicol's confusion with recrard to the 
relationship of 55 301. 304 and 307 stems 
from the fact that toxic substances can 
be regulated under 14 301(b) and 304(b) 
as well as 5 307(a). The BPCTCA and 
BATEA control technologies remove cer¬ 
tain toxic substances to some degree, and 
since toxic substances are •‘pollutants’’ 
the Agency believes that their discharges 
can be controlled under SI 301 and 304(b) 
through appropriate provisions in 
NPDES permits under 5 402. 

However, 5 30Kb) technology is not 
necessarily sufficient to adequately con¬ 
trol toxic substances. (For instance, 
BPCTCA, which Is generally equivalent 
to secondary treatment, mav remove 
more than 90% of BOD and TSS but only 
a small fraction of heavy metals.) For 
this reason Congress gave the Agency 
additional power to control toxic sub¬ 
stances under 5 307(a). Thus, when the 
settlement agreement in NRDC v. Train 
provided in clause (A) (1) that: 

• • • the Administrator shall develop and 
promulgate regulations which thall establish 
and require achievement at the earllen pos¬ 
sible time, but In no case later than June 30. 
1983. of effluent limitations and guideline* 
for cloaiw* and categoric® of point source* 
which shall require application of the best 
available technology economically achievable 
far such category or class, which will result 
In reasonable further progress toward the na¬ 
tional goal of eliminating the discharges of 
ail pollutants, including forte pollutant* 

• • • (Emphasis added ) 

the reference to control of toxic sub¬ 
stances was a reference to control under 
5130Kb) and 304(b). Control of toxic 
substances under 5 307(a) was separately 
provided for in clause (KX14). which 
states: 
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Th« Administrator "hall propose fttandards 
pursuant to Section 307(a) of the Act for 
aldrtn dleldrln. DDT (DDD, DDE), endrtn 
and toxaphene on or before May 31. 1070; and 
for benzidine on or before June 22. 1076; and 
for polychlorinated biphenyl* (PCB's) on or 
before July 14. 1076. Not later than att 
month a following proposal of each set of 
euch jitaudarda, the Administrator shall 
promulgate final standards for each of such 
pollutants. 

Although it is clear that the require¬ 
ments of ft 301(t» were not superimposed 
on § 307(a). whether Congress intended 
the Administrator to consider technology 
and economics at all in setting ft 307(a) 
standards is a more difficult question. 
This question was addressed extensively 
in the preamble to the June 10 proposal 
(41 F.H, 23578). and the conclusion was 
reached that the Administrator has the 
authority: 

to give at least *ome consideration to the 
economic Impact. Including the availability 
of control technology, in netting standards 
under section 307(a). even though such fac¬ 
tors must always be given leas weight than 
the environmental and public health factors 
for which the standards must, under section 
307(a)(4), provide an ample margin of 
safety. 

As discussed below, I have given con¬ 
sideration to the economic impact, in¬ 
cluding the availability of control tech¬ 
nology. and have determined that the 
standards can be met within one year 
without significant economic impact. 

The Natural Resources Defense Coun¬ 
cil ("NRDC") argues that consideration 
of economic costs and technology is not 
lawful to setting standards under $ 307 
<a> NRDC argues that the Administra¬ 
tor's position should be reconsidered in 
light of Union Electric v. EPA, 8 E.R.C. 
2143 <C. Ct. 19761. which apparently 
overruled Buckeye Power , Inc. v. EPA t 
481 F. 2d 162 (6th Cir. 1973». a case 
which was cited to the preamble. 

Union Electric arose under the Clean 
Air Act and posed the question whether 
an operator of a regulated emission 
source could raise claims of economic 
and technological infeasibility In a peti¬ 
tion for review of an EPA-approved State 
Implementation plan ("SIP *) filed after 
the 30-day appeal period. This in turn 
depended on whether the Administrator 
could consider such claims in approving 
or rejecting a SIP. The Court held that 
the Administrator must approve a plan 
that provides for the attainment of pri¬ 
mary ambient standards within 3 years 
even if attainment does not appear fea¬ 
sible. In so holding, the Court relied on 
the fact that Congress had rejected a 
House proposal to require attainment of 
primary standards only ' within n rea¬ 
sonable time 0 , to favor of & Senate ver¬ 
sion flatly requiring thnt primary stand¬ 
ards be met "within three years 0 . Fur¬ 
thermore. the Court pointed to the 
Senate legislative history, which quite 
explicitly said that existing sources 
should either meet the standards or the 
law or be closed down. 

The Court also held that economic 
and technological infeasibility could not 
be considered by the Agency In npprov- 
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ing plans with respect to secondary am¬ 
bient air standards. The reason for this 
holding was not that the Clean Air Act 
prohibited consideration of such factors 
in formulating plans to attain secondary 
standards. Rather, the Court reasoned 
that States can if they wish adopt plans 
more stringent than required by Federal 
law r and hence by implication may adopt 
plans for the attainment of secondary 
standards which do not consider eco¬ 
nomic and technical feasibility. That 
being the case, the Agency may not dis¬ 
approve a State's plan for reasons of 
economic or technical infeasibility. 

Though the Agency was thus held to 
be precluded from considering economic 
and technological feasibility nt the time 
of approval of a plan, nevertheless the 
Court discussed to great length the vari¬ 
ous ways that economic and technologi¬ 
cal Infeasibility could be taken into con¬ 
sideration by States to designing or re¬ 
vising their SIP’s or in requesting ex¬ 
tensions of time for sources under ft 110 
<e) and ft 110(f): also, the Court stated 
that the Agency could take economic and 
technological Infeasibility into consider¬ 
ation to fashioning appropriate compli¬ 
ance orders under 5 113*ft) (4> of the Act. 

There are several reasons why the 
holding to the Union Electric case docs 
not requtre modification of the position 
adopted in the June 10 proposal; 

First, the Administrator's duties under 
1110 of the Clean Air Act are ministerial, 
whereas under f 307<a> they require 
considerable exercise of discretion. That 
is, under 1110, if the Administrator de¬ 
termines thot the eight criteria neces¬ 
sary for approval of a SIP have been 
met. the statute makes his approval 
mandatory. Under I 307(a>. by contrast, 
the Administrator must "take into ac¬ 
count" various factors such as the nature 
of the toxic pollutant and the import¬ 
ance of the organisms affected; he must 
determine the categories of sources to 
which the standard will apply; and he 
must make a determination as to whether 
the standard provides an ample margin 
of safety. Thus making a Judgment as 
to the proper toxic pollutant effluent 
standard under ft 307(a) requires the 
Administrator to exercise substantial 
discretion. 

Second, the Court noted that in fact 
there are a number of points in the de¬ 
velopment and implementation of a SIP 
where allowances for claims of techno¬ 
logical or economic hardship could be 
considered. The State to drafting the SIP 
is free to take economic or technological 
factors into consideration. Under ft 110 
(a)<3) (A), the 8tate could grant a vari¬ 
ance based, among other things, upon 
consideration of economic and techno¬ 
logical feasibility. The Governor of a 
State may request postponement of the 
compliance time on grounds of techno¬ 
logical or economic impossibility. As the 
Court stated in arriving at Its conclu¬ 
sion: 

In short, the (Clean Air Act) Amend¬ 
ments offer ample opportunity tor consid¬ 
eration of claims of technological or eco¬ 
nomic Infeasibility, 8 ERC. at 2161. 


In contrast, under the Federal Water 
Pollution Control Act there are no mech¬ 
anisms by which questions of technologi¬ 
cal and economic feasibility with re»p< t 
to the setting of toxic pollutant effluent 
standards can be taken into account, ex¬ 
cept through the standard-setting proc¬ 
ess of ft 307(a). 

Third, the legislative history of ft 110 
of the Clean Air Act states to so many 
words that existing source* should eitln r 
meet the standard or be closed down 
The legislative history of section 307 a>. 
on the other hand, simply indicates thnt 
toxic pollutant effluent standards are not 
to be based solely on questions of eco¬ 
nomic and technological feasibility. (H. 
Rept. No. 92-911, 92nd Congress.. 2d 
Sess.. at 112-113 (1972)). 

Fourth, the nature of the standiml* 
is somewhat different. Whereas air 
quality that does not meet primary air 
standards causes a direct and immediate 
impact on human health, discharges if 
toxic substances may have their pri¬ 
mary impact on aquatic systems, with 
only a secondary Impact on human: 
Finally, the Union Electric cane in¬ 
volved a challenge by a private party to 
an administrative interpretation of the 
Clean Air Act. Applying a general princi¬ 
pal of administrative law*, the Court gave 
deference to the administrative interpre¬ 
tation of the Cleon Air Act (at p. 2146 ; 
in Union Electric the administrative in¬ 
terpretation precluded consideration of 
technological and economic considers 
tlon. 

N~*.DC also refers to ft 112 of the Clean 
Air Act, which h the section regulating 
hazardous air pollutants, for support of 
its proposition thot economics and tech - 
nology are not relevant to |307<a> 
standard setting. Like |307(a>, I 112 
contains no express statutory authoriza¬ 
tion to consider economics and tech¬ 
nology. Nevertheless, the Agency has 
given limited consideration to costs and 
technology In issuing its national emis¬ 
sion standards for vinyl chloride un¬ 
der that section (41 FR 46560). It wou’ri 
be anomalous and Inconsistent not to 
consider these factors under f 307<a> 
when they have been considered untlt 
the comparable ft 112. 

Consistent with this approach is JEW x 
Chemical Corporation v. Ruckelshnu 1 
486 F. 2d 427 (D.C. Cir. 1973 *. Following 
Portland Cement Assoc, v. Ruckehhau 
486 F. 2d 375 <D.C. Or. 1973) the Court 
held in Essex Chemical that In setting 
national standards of performance tor 
new stationary sources under ft 111 , the 
Administrator has not only the power 
but the duty to consider possible counter¬ 
productive environmental effects of it 
standards despite the absence of any ex¬ 
press provision in the statute to do so. 
This type of consideration would appear 
implicit as a matter of reasoned rule¬ 
making. 

In the present situation, limited con¬ 
sideration of economics and technology 
gives the Agency some Idea of the likely 
Impact of its standards. It also can afford 
the Administrator some guidance in de¬ 
ciding where on the spectrum of "ample 
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margin of safety” it would be reasonable 
and prudent to set the standard. (Sec 41 
FU 23380.) 

Thus, for example, the Administrator 
has set more stringent requirements for 
new sources than for existing sources, 
rhe rationale for this is set forth in 
the June 10 proposal: 

Setting an “end-of-the-pipe" effluent 
1 (\ndArci at » level which I m su l*t null ally 
ie« nr in gent then the chronic criterion 
t-r cognises the inherent safety factors built 
into the latter number, which is derived from 
direct, sustained exposure of the more sensi¬ 
tive species with no dilution or dispersion 
silowanco. (Clearly) os one backs away from 
mat very stringent number the amplitude of 
the margin of safety is decreased. Tet the 
• Atutory “ample margin'* concept is an 
elastic one which, like the Importance of the 
nr nanism, allows for considerable exercise of 
j-. dgment by the Administrator in setting 
the standards. In any cose where a discharge 
Is ul I owed, on the spectrum ranging from 
rr/taln safety (a prohibition) to that un¬ 
ci r tain point where harmful effects are 
itised and safety ends, a logical break point 
i» struck where the rery best that control 
technology can do Is required Setting a 
utmdard at this point, coupled with the 
tightening** variance, achieves the purpose 
of the Act without inflicting unreasonable 
und unjustifiable economic and social casts 
<U KR 23580) 

Hercules and Velsicol argue that any 
>307(a) standard must be one that 
ran be achieved within the one-year 
time limit set forth in g 307(a) <b>. They 
nrgue that .none of the technologies dis¬ 
cussed can be installed within one year 
or at least cannot be installed so as to 
consistently achieve compliance with the 
statute within one year. 

The one-year timetable of $ 307(a) 
may prove to be unrealistically short for 
control of some discharges. However, in 
view of the very serious light in which 
Congress regarded discharges of toxic 
distances (as evidenced by the short 
timetable) it is absurd to interpret 
1 307(a) as requiring referral of stand¬ 
ard*; when technology is available, but 
cannot be installed or made fully opera¬ 
tional within one year. In any event, the 
question of whether a standard may be 
imposed where technology cannot be 
totalled within the statutory timetable 
need not be reached In this ease, because 
the record demonstrates that technology 
is available and can be installed within 
one year. Admittedly problems may be 
expected in the Implementation of any 
0 i the available technologies. The fact 
that the technology may not be func¬ 
tioning perfectly at the end of the one- 
year timetable is not sufficient reason for 
deferring the adoption of the standard, 
hut may perhaps be taken into consid¬ 
eration by the courts should any citizens* 
•uits or enforcement actions be com¬ 
menced against dischargers unable to 
bring their plants into compliance on 
tune. 

20 . 'The resin adsorption system de¬ 
veloped by Rohm and Haas Company 
utilizes a synthetic, polymeric adsorbent 
known as Ambcrlite XAD-4 resin to re¬ 
move pesticides from the wastewater. 
This resin has a high porosity, a high 
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surface area, and ah inert, hydrophobic 
surface. The adsorbent is regenerated 
with an organic solvent, and the ad¬ 
sorbed pesticides are recovered In a con¬ 
centrated form. A pilot plant was sched¬ 
uled for installation in November, 1076 
at the Memphis plant of Velsicol under 
a grant project funded by EPA. 

The MRI report stated that the proc¬ 
ess has the potential of reducing the 
effluent concentration down to 1.4 ppb. 
The manufacturer of resin adsorption 
systems. Rohm and Haas Company, in¬ 
dicated that such a system can be in¬ 
stalled In 42-62 weeks. Because of the 
experience with the pilot plant at Vel¬ 
sicol it is possible that the system could 
be installed within one year. 

Velsicol’s Technical Superintendent. 
Daniel Marks, testified that although in 
the laboratory resin adsorption has oc¬ 
casionally achieved endrin removal levels 
of 0.5 to 0.1 MgXl (one run of tests aver¬ 
aged 1.36 Mg/1>. nevertheless it had not 
shown the capability of meeting either 
tlie proposed 1.5 ppb standard over an 
extended period of time or the proposed 
maximum effluent limitation standard of 
7.5 ppb. (This was contrary to his earlier 
conclusion, in a report describing dy¬ 
namic column studies, that the XAD 
resin would achieve reduction to levels 
near or below 1 ppb.) He said that actual 
pilot plant data were needed to assess 
the capacity of resin adsorption tech¬ 
nology to reduce endrin content to 1.5 
ppb on even a pilot scale basis. However, 
he also stated that the resin adsorption 
technology, though not available today 
in the form of an operational unit that 
will perform to those levels, nevertheless 
is a technology which has great potential 
to be developed in the future to such a 
state. 

In essence. Velsicol’s view is that the 
Agency may not adopt a S 307(a) stand¬ 
ard unless technology to consistently 
achieve that standard has been demon¬ 
strated on a full-scale basis using actual 
wastew*ater. or at least on a pilot scale 
basis. I realize that w*hen a standard is 
promulgated without such a demonstra¬ 
tion. there is some chance, however re¬ 
mote. that consistent attainment of the 
standard will prove difficult or impossi¬ 
ble. or that technical problems will take 
more time to work out than originally 
envisaged. However, as discussed above. 
Congress viewed the discharge of toxic 
substances as a very serious matter, and 
gave the Agency limited latitude to take 
into consideration technological feasibil¬ 
ity. Under the circumstances I believe 
that the Congressional Intent is most ef¬ 
fectively carried out if the Agency estab¬ 
lishes toxic pollutant effluent standards 
on the basis of reasonable expectations 
as to technological feasibility, and diffi¬ 
culties in attainment of the standard are 
dealt with and taken account of in the 
Agency's own enforcement policy and 
by the courts In enforcement proceed¬ 
ings. if appropriate under all the circum¬ 
stances. (For instance the nature of the 
pollutant being discharged and the good 
faith, or lack of it. of the discharger 
would be factors to be considered,» This 
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will carry out Congress* Intent that 
toxic pollutant effluent standards be Im¬ 
plemented at the earliest possible date, 
will result In reductions of toxic pollut¬ 
ant discharges even if technological dif¬ 
ficulties arise, and will permit discharg¬ 
er 5 to make their case on the basis of 
actual as opposed to possible technologi¬ 
cal difficulties encountered. 

21. The reductive degradation process 
consists of a copper-catalyzed reduction 
of tlie pesticide in water by iron. The pes¬ 
ticide-containing wastewater is passed 
through a packed column with tlie re- 
ductant suitably diluted with inert par¬ 
ticles to obtain good flow properties. 

Extensive laboratory work with this 
system has been done by Envirogenics 
Systems Company (“Envirogenics*') of 
California, and a pilot plant based upon 
this technology and designed for 100 
gpm has been operating at the Velsicol 
Memphis plant since May 1. 1976. This 
plant was constructed and installed by 
Envirogenics as a subcontractor to Velsi¬ 
col under an EPA grant. 

The MRI report stated that the reduc¬ 
tive degradation process lias the poten¬ 
tial of reducing the effluent concentra¬ 
tion to 1.0 ppb. This was confirmed by 
Dr. Keith H. Sweeny. Dr. Sweeny, who 
has a PhD. in physical chemistry, has 
been employed by Envirogenics and its 
predecessor for 25 years and holds the 
position of Manager, Wastewater Treat¬ 
ment Research. He is co-inventor of six 
patents relating to various aspects of 
the reductive degredation technology. He 
has been extensively engaged for seven 
years In studies to reduce or eliminate 
pollutants from industrial wastewater, 
Including research into methods to de¬ 
grade pesticides. 

Dr. Sweeney is program manager of 
the EPA-Velsicol pesticide degradation 
demonstration grant program. He testi¬ 
fied concerning the nature of the reduc¬ 
tive degradation process, the results 
which can be achieved In removing en¬ 
drin from wastewaters, and the costs of 
such a system. He described the exten¬ 
sive laboratory work which he has done 
on the process at Envirogenics. He said, 
on the basis of his laboratory studies, 
that this technology could degrade end¬ 
rin to less than 0.1 ,*g/l from input con¬ 
centrations of 300 to 700 fi g/ i. 

During his six years of laboratory 
studies of reductive degradation tech¬ 
nology as applied to endrin. toxaphene. 
and other chlorinated organic chemicals. 
Dr. Sweeney achieved varying reduction 
levels. These results do not. as Velsicol 
contends, establish that reductive degra¬ 
dation cannot consistently achieve the 
proposed standard. The varying reduc¬ 
tion levels were achieved in tests de¬ 
signed to learn or accomplish things 
other than actual reduction levels. (For 
example, some of the tests w*erc run for 
the specific purposo of trying to exhaust 
the reductant, or were run with reduc- 
tants other than the one currently being 
used.) Dr. Sweeney testified that the 
results of these experiments (many* of 
which used equipment and parameters 
entirely different from those presently 
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used at the VdMcol pilot plant) did not 
detract from his conclusion that endrln 
can be consistently removed by the re¬ 
ductive degradation process to levels at 
or below 0.1 **g/t 

Velslcol takes the position that the 
pilot plant data to date do not support 
this conclusion. The pilot plant Is being 
run on 100 gpra of synthetic feed < man¬ 
ufactured by diverting cooling water into 
the sewer system and relying on its con¬ 
tact with residues to provide endrin and 
heptachlor in the feed) with an average 
endrin concentration of 100 ppb. After 
initial startup problems due to malfunc¬ 
tion of a pH control system, the plant 
operated from May 17 until May 27. 
These operating results demonstrated 
that reductive degradation can achieve 
excellent results, with endrin reduction 
below 0.1 Ppb. There were, however, 
problems with the operation of the pilot 
plant due to plugging. Mr. Marks testi¬ 
fied that untH the problem of getting 
adequate flow rates through the bed Is 
solved, operation of the pilot plant can¬ 
not be sustained long enough to deter¬ 
mine what it average long-term capabil¬ 
ity will be. 

The pilot plant data support MRI's 
conclusion tliat reductive degradation 
has the potential of achieving concentra¬ 
tions of 1.0 ppb in the effluent. There were 
problems in the operation of the pilot 
plant but there is no reason to believe 
that these problems cannot be solved. 
Dr. Meiners testified that with respect 
to a system based upon this or any other 
of the technologies, there could be prob¬ 
lems at the outset including biological 
fouling. pH upsets, or excessive sus¬ 
pended solids, He also testified, however, 
tliat each of these problems could be 
readily solved. The pH < acidity or alka¬ 
linity) of the water can be controlled in 
a system simply by the addition of acid 
or alkaline. Biological fouling can be 
controlled in a number of ways, notably 
by the use of reagents to retard or pre¬ 
vent growth of microorganisms or by 
heat. Suspended solids can be removed 
by sedimentation and filtration. < Instal¬ 
lation of sedimentation and filtration, 
was assumed in the Mill cost study.) 

Dr. Sweeny said he could not agree 
tliat the pilot plant was Inconsistent In 
its removal because he could confirm 
neither the analytical techniques and 
analyses nor the operating conditions. 
He testified that nothing in Vclxicol’s 
testimony regarding operation of the 
pilot plant would cause him to change in 
any way his conclusion that a treatment 
plant bused upon reductive degradation 
technology could achieve reduction of 
endrin to approximately' 0.1 ?g /1 or below 
and that such a plant with a capacity 
of up to 300 gpm could be designed and 
installed within one year. 

Mr. Marks also testified that the re¬ 
ductive degradation process produces new 
compounds not present in the original 
feed which are probably chlorinc-con- 
tainlng products which may pose toxic 
risks to aquatic biota comparable to those 
associated with endrin. He admitted on 
cross examination that the chemical 


identity of the by-products was unknown 
and that he did not know what their 
toxicity was. 

There is no credible basis for this 
claim. This concern is apparently based 
on a 1970 study conducted by Sweeny and 
Fisher for the purpose of analyzing 
breakdown products of the reductive deg¬ 
radation process for chlorine content. 
Both Dr. Meiners and Dr. Sweeny ex¬ 
plained that their study had been per¬ 
formed under totally dissimilar condi¬ 
tions from those presently used in Uie 
reductive degradation system ti e., dif¬ 
ferent rcductant. a column versus & flask 
concept, and different gas chromato¬ 
graphic conditions). They are currently' 
getting a much more extensive reaction 
than that which was achieved in the 
earlier experiment. Dr. Sweeny testified 
that if a reductive degradation system 
Is operated properly, no chlorine should 
be left in the effluent. In addition, con¬ 
trary to Vel&icol's statement that Drs. 
Sweeny and Meiners admitted the pos¬ 
sible toxicity of by-products in the efflu¬ 
ent, the record is clear that Dr. 8wecny 
reached no such conclusion, and Dr. 
Meiners expressed his opinion that such 
by-products w f ould be relatively non¬ 
toxic compared with the pesticide itself. 

22. The activated carbon system is not 
under study at VelsicoVs site, but tech¬ 
nology available in other Industries Is 
believed to be transferable. In carbon 
adsorption, molecules become attached to 
the surface of the adsorbent. Granular 
activated carbon is a highly porous ma¬ 
terial having a very large surface area. 
Chlorinated aromatic hydrocarbons such 
as endrin and toxaphene respond very 
well to adsorption on carbon. 

The MRI report concluded that carbon 
adsorption technology could achieve only 
2 ppb. However, on the basis of testi¬ 
mony presented by Mr. Joseph Rizzo of 
Calgon Corporation at the hearing I have 
concluded that carbon adsorption con 
achieve the proposed standard of 1.5 ug/1 
and that it con be installed within one 
year. Mr. Rizzo is Regional Marketing 
Director, Calgon Adsorption Systems. 
Calgon Corporation manufactures gran¬ 
ular activated carbon and has pioneered 
the development and use of the carbon 
adsorption technology, and Mr. Rizzo has 
been one of the principal Individuals in¬ 
volved in this effort. Over the post fifteen 
years he has worked on research 
and design of carbon adsorption treat¬ 
ment systems and processes and holds 
patents on processes using acti¬ 
vated carbon Mr. Rizzo has investigated 
the applicability of granular activated 
carbon to the removal of toxic pollutants 
including endrin, toxaphene. atdrin/dlcl- 
drin, and DDT, DDD and DDE from 
waste streams. 

Wastewater treatment systems based 
upon ti\e use of granular activated car¬ 
bon are in use in more than 50 industrial 
plants throughout the United States. 
Wastewater flows for these plants runge 
from a low of 6,000 gallons per day to 3 
million gallons per day. These systems 
are removing a wide variety of organic 
compounds. 


In designing a carbon adsorption treat¬ 
ment system, there are at least three ap¬ 
proaches available: 

. (O a carbon adsorption system 

and discard the activated carbon as it 
becomes exhausted; 

(ID install a carbon adsorption system 
with a reactivation facility on-site—in 
the case of endrin and toxaphene. this 
would be by thermal reactivation in a 
multihearth or rotary kiln furnace; 

i iiD Use an adsorption service which 
is presently available. This service uses 
modular adsorption units which are de¬ 
signed to meet a variety of flow and or¬ 
ganic concentration conditions. The car¬ 
bon is reactivated by the service supplier 
at an off-site facility. 

The most expeditious of these ap¬ 
proaches is the third. Mr. Rizzo testified 
based upon hte and Calgon *s experience 
with such systems and hLs familiarity 
with the relevant Isotherm data, that a 
system using the third approach could be 
designed and installed to consistent ly 
achieve concentration levels in the efllu- 
ent leas than 1 Mg/L He testified that thh 
type of system cannot only achieve com¬ 
pliance with the 1.5 mB/ 1 average dail:- 
maximum concentration, but also, if the 
carbon supply Js kept fresh and carbon 
columns arc changed at regular Interval 
can assure compliance with a maximum 
concentration level of 7.5 *g/l at any 
time. 

One of the reasons Mr. Rizzo gave n. 
the basis of his opinion was that there 
reliable adsorption isotherm data Indi¬ 
cating that carbon adsorption can do 
even better than 1.5 ug/1 when enough 
carbon is used in a properly designed sys¬ 
tem. He also testified that Calgon hn 
been very successful in going from th^ 
isotherm data stage to full scale flel'j 
level, and that Calgon* has had succes 
In removing very small concentrations of 
dissolved organics. Mr. Rizzo testifies 
that Calgon has constructed and oper¬ 
ated a treatment system based upon car¬ 
bon adsorption for the removal of an 
other organic compound in contaminated 
well waters which reduced the level in a 
3 million gallon per day wastewater 
stream to less than 1.5 ug/1. He also said 
Calgon has field data demonstrating the 
removal capabilities of carbon adsorption 
for polychlorinated biphenyls (aho 
toxic and persistent chlorinated organi* 
compound), reducing the concentration 
levels from 50 to 60 ug/l in the influrni 
to less than 1.5 ug/1 in the effluent 

Calgon 1 ms performed isotherm test* 
which have confirmed the capability of 
carbon to adsorb endrin from concen¬ 
trations of 62 ug/1 to concentrations of 
less than 1 ug 1, and as low as 0,07 ug 1 
An adsorption isotherm Is a graph of thr 
relationship, at a given temperature ano 
other conditions, between the amount of 
a substance adsorbed and its concentra¬ 
tion in the surrounding solution. A read¬ 
ing taken at any point on on isotherm 
gives the amount of material adsorbed 
per unit weight of carbon. From adsorp¬ 
tion Isotherm data, a determination can 
be made of whether or not a particular 
degree of organic removal can be ef- 
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fee ted by adsorption alone. Isotherm data 
will also show the approximate adsorp- 
ttve capacity of the carbon for the ap¬ 
plication. Mr. Rizzo testified tliat the 
laboratory adsorption isotherm is a reli¬ 
able technique for ascertaining the 
feasibility of treatment with activated 
carbon. 

Normally Calgon follows adsorption 
isotherm studies with granular activated 
carbon column studies. In the latter, the 
wastewater to be treated is passed 
through granular carbon to determine 
the necessary contact time to assure ade¬ 
quate remoral. Calgon has not performed 
such studies on endrin. These studies can 
be used as the basis for designing full 
scale treatment systems. 

Mr. Rizzo testified that in actual ap¬ 
plication Calgon has found that the field 
results of a full scale system based upon 
activated carbon adsorption have proven 
to be at least as good or better with re¬ 
spect to reduction levels achieved than 
the levels Indicated by the isotherm data. 
However* neither Mr. Rizzo nor Calgon 
has any experience in employing carbon 
removal technology on endrin at the full 
scale level. 

Velsicol argued that Isotherm data <as 
opposed to pilot studies using actual 
wustew'ater) are inconclusive because the 
wastewater may contain some constitu¬ 
ents which adsorb better than endrin. 
This presents no serious problem. Mr. 
Rizzo testified that if this occurs more 
carbon can be used to effect endrin re¬ 
moval or the columns can be changed 
more frequently. Although Velsicol might 
incur a slight increase in cost over a sys¬ 
tem designed to treat only endrin, the 
technological feasibility of such a system 
is not in doubt. 

One of the bases for Mr. Rizzo s con¬ 
clusion that carbon adsorption technol¬ 
ogy will achieve the standard was the 
success achieved in the Lake Shawnee 
incident. Lake Shawnee was a lake which 
had been contaminated with strychnine 
and 15 ppb of endrin. It was cleaned with 
a makeshift carbon adsorption system to 


less than 1 ppb of endrin. The flow rate 
was 175-198 gpm. Mr. Marks stated that 
the Lake Shawnee incident did not give 
data suitable for designing cither a pilot 
or a full scale carbon ndsorptlon unit: 
this was because very large quantities 
were used. Mr. Rizzo disagreed, saying 
that though large quantities were used 
they w ere not spent. 

Mr. Rizzo's tremendous experience 
with carbon adsorption contrasts with 
that of Mr. Marks, who though experi¬ 
enced in implementation of waste treat¬ 
ment systems has had no experience with 
carbon adsorption systems. It was Mr. 
Marks* opinion that none of the three 
“dynamic** studies nor the Lsotherm 
studies showed that carbon adsorption 
could meet either the proposed effluent 
limitation of 1.5 ppb endrin oyer an ex¬ 
tended period of time or the proposed 
maximum of 7.5 ppb. The three “dy¬ 
namic” studies were the Lake Shawnee 
incident referred to above, an unpub¬ 
lished study done for Velsicol and a study 
done by Mr. Marks. 

In the unpublished study done by 
Rykman. Edgerly. and Tomlinson Asso¬ 
ciates for Velsicol. two columns in series 
did not reduce endrin below 5 ppbs. How¬ 
ever. Agency experts calculated that this 
study used a contact time of only 30 
seconds. Such a study cannot be the 
basis for a conclusion as to the achiev- 
abiUty of a 1.5 ppb standard. Mr. Marks* 
own study was a column study using 
synthetic feed. Based on this study Mr. 
Marks concluded that carbon adsorption 
would be economically Infeasible on the 
ground that carbon consumption would 
be 9000 pounds per day. requiring instal¬ 
lation of an In-house regeneration fa¬ 
cility. (The 9000 pound figure was based 
on the assumption that 2269 gpm w r ould 
have to be treated.) There is no support 
for this conclusion. 

Mr. Marks also testified that most re¬ 
ported isotherm data, including those of 
Bemardin and Froellch relied on by Mr. 
Rizzo, seriously overstate the removal 
capability of carbon because they fall to 


account for the endrin adsorbed to the 
vessels used to hold the samples to be 
tested or to the filter and tliat greater 
ndsorptlon occurred at lower tempera¬ 
tures. There is no credible foundation for 
this claim. Mr. Rizzo testified that such 
adsorption would simply indicate that 
there would be a lower weight pickup of 
the material and does not indicate car¬ 
bon adsorption would not work. He also 
testified that Calgon had never had to 
change temperature to increase the ef¬ 
fectiveness of a carbon adsorption sys¬ 
tem and that temperature would have 
very little technical or economic effect. 
Mr. Rizzo had no knowledge of whether 
endrin was left on the walls of the test 
bottles in the Bemardin and Froellch 
tests; he said Calgon's lab follows stand¬ 
ard procedures and assuming that it was 
known that endrin would stick to the 
walls the lab would have used procedures 
to get the endrin off the walls. 

Mr. Rizzo testified that Calgon can de¬ 
sign and install a complete wastewater 
treatment system based on carbon ad¬ 
sorption w ithin 90 days, including pre- 
filtration equipment, and has done it on 
a number of occasions including a plant 
with a 3 million gallon per day waste¬ 
water flow. Mr. Rizzo reviewed the MRI 
cost data for carbon adsorption and 
concluded that the figures were some¬ 
what high because the MRI design calls 
for a standby adsorber, which a Calgon- 
desigued system would probably not use. 
With this one exception, he testified that 
the costs were reasonable. 

23. Each of the systems described 
above would be preceded by sedimenta¬ 
tion and filtration facilities so as to re¬ 
move suspended solids from the waste- 
water stream. MRI calculated the costs 
of installing each of these four systems 
(except carbon adsorption) for two pos¬ 
sible wastewater flows; 300 gpm and 600 
gpm; it calculated the cost of carbon 
adsorption for a wastewater flow of 300 
gpm only. MRI summarized the costs in 
Tabic I of Ex. EPA 8 as follows: 
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Velsicol apparently did not find fault 
with the method by which MRI esti¬ 
mated costs. However. It argued that the 
costs were underestimated because the 
flow to be treated was underestimated. As 
previously mentioned., though Velsicol 
has segregated its endrin and heptachlor 
process wastes, the entire 2.269 discharge 
from outfall 003 is contaminated with 
endrin because of residual contamination 
of the sewer system. Thus the determina¬ 
tion of the cost to achieve the standards 
depends on whether or not the entire 
2.269 flow must be treated. 


Two alternatives were discussed: re¬ 
placement of contaminated pipes and 
lining of contaminated pipes. The 
amount of piping which would have to be 
replaced to entirely eliminate the prob¬ 
lem Ls 2,400 to 2.800 feet. In 1975 Velsicol 
spent $1.2 million to put in new pipes in 
excess of 1.650 feet long. Mr. Sharpe. 
Plant Technical Service Manager of 
Velsicol testified that it would not be 
possible to replace all the contaminated 
pipes within one year unless perhaps the 
plant were completely shut down. He ad¬ 
mitted. however, that the plant was shut 


down during the 1975 programs. Al¬ 
though somewhat ambiguous. Mr. 
Sharpe’s overall testimony indicated that 
even If it might be technically feasible, 
replacing the contaminated sewer pipes 
would be very expensive and might result 
In closure of the plant. 

Mr. Sharpe testified that Velsicol hod 
investigated the possibility of “slip 
lining” the contaminated sewers. This is 
a technique whereby a high density poly¬ 
ethylene tube is inserted in the pipe and 
Is extruded inside. Velsicol found tliat 
the cost for slip lining one 400 foot sec- 
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Uon was of the magnitude of $50,000, 
assuming no problems were encountered. 
Also, Mr Sharpe Indicated that slip 
lining around comers or angles is either 
impossible or costs n great deal more. 

At $50,000 for 400 feet, the total expense 
to line most of the contaminated pipe 
would be of the magnitude of $350,000, 
or more if special problems were en¬ 
countered. While the record docs not 
contain much evidence on the topic, It 
does suggest that slip lining o! the con¬ 
taminated pipes would involve consider¬ 
ably lower expense than treating the 
entire 2.209 gpm flow. Mr. Sharpe esti¬ 
mated the capital cost of treating 2.269 
gpm by resin adsorption os $5.15*".100; 
by reductive degradation as $1,506,100; 
nnd by carbon adsorption os $2,167,600 to 
$3,176,800. depending on contact time 
<30-120 min.). 'These latter figures were 
apparently somewhat over-estimated due 
to Inaccurate computation of carbon 
requirements!. By comparison, the MRI 
estimate of capital costs for 300 gpm 
treatment systems were $770,000 for 
resin adsorption; $433,000 for reductive 
degradation; and $690.000-$670.000 for 
carbon adsorption, depending on contact 
time <30-60 min.). Thus, without even 
considering the savings in operating 
costs, it would appear that slip lining 
would be considerably less expensive 
than the incremental cost of treating 
on additional 1.969 gpm. There was no 
indication in the record as to how long 
it would take to slip line the contami¬ 
nated sewer lines, but the Agency believes 
It would take less than one year. 

24. Velxicol argues that storm water 
runoff may not be regulated under 3 307 
(a). Velslcol correctly points out that 
i 307(a) standards may be applied only 
to point sources. As provided in 40 .CFR 
125.52(a) (2) of the regulations, point 
sources include conveyances which dis¬ 
charge stormwater runoff contaminated 
by contact with pollutant-contaminated 
soil, from lands or facilities used for in¬ 
dustrial activities into navigable waters 
or into a separate storm sower. (This is 
consistent with Ajypalachian Pcntxr v. 
Train, 9 EJFt.C. 1033 (4th Clr. 1976). 
which held that “point source” does not 
include unchanncled nnd uncollected 
surface waters.) The standards Issued 
under 3 307(a) will be interpreted.and 
applied in the manner indicated in 
9 125.52(a)(2). The proposed standards 
do not apply to stormwater runoff from 
areas subject to contamination solely by 
fallout from air emissions of endrln. but 
only to stormwater runoff from areas 
subject to direct contamination by cn- 
drin as a result of the manufacturing 
process. <i 129.102(b) UHiXb) and 
(UM In tills regard the proposed stand¬ 
ards are also consistent with Appala¬ 
chian Power, as they define the dis¬ 
charges which are covered.) If as Vel- 
aicoi alleges, such endrln contamination 
as occurs in outfalls 001 and 002 does not 
result from current manufacturing op¬ 
erations, such discharges would not be 
subject to the proposed standards. 

Velsicol argues that the Administrator 
must specify the point of discharge for 
its discharges 001 and 002 so that if these 
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discharges are covered by i 129.102(b) 
(1) (B) it can determine whether it is 
in compliance with the standard. This 
question was raised and answered in the 
Disposition of Motion and Application 
for Post-Hearing Review dated Novem¬ 
ber 5.1976. Whether these discharges are 
subject to the regulations and if so. at 
what point, are matters properly de¬ 
termined by tiie Regional Administrator 
based on consideration of factors spe¬ 
cific to Vclaicor8 site. 

Stormwater runoff, to the extent sub¬ 
ject to the regulations, con be controlled, 
os discussed in •‘Wastewater Treatment 
Technology Documentation for Aldrin/ 
Dieldrin. DDT. Endrln and Toxaphene 
Formulation”. Vclslcors own witness. 
Mr. Clyde 8harpc, considered the cost of 
a collection and impoundment system, 
presumably os a feasible solution. Velsl¬ 
col presumably could dike around its im¬ 
mediate manufacturing and loading 
areas bo that none of the runoff reach¬ 
ing outfalls 001 and 002 would be cov¬ 
ered by 9 129.103(b) (1) <0 <B>. 

25. The Agency retained Arthur D. 
Little, Inc. ("ADL”), of Cambridge. 
Massachusetts, to assist in assessing the 
potential costs and economic impact of 
Us proposed standards. ADL submitted 
a written report entitled “Economic As¬ 
sessment of Proposed Toxic Pollutant 
Eflincnt Standards for Manufacturers 
nnd Formulations of Aldrin /Dieldrin. 
DDT, Endrln and Toxaphene” dated May 
1976. ADL reviewed the MRI report In¬ 
cluding the cost figures, and conducted 
its own Independent investigation of the 
pesticides manufacturing and fomulat- 
lng Industry. In its report. ADL used the 
MRI cost data, and made appropriate 
adjustments for treatment already in¬ 
stalled. to determine the additional cost 
of the I 307(a) standards 

ADL concluded that the proposed 
standards could be met using reductive 
depredation or resin adsorption, and that 
using reductive degradation the maxi¬ 
mum incremental cost as a percent of 
selling price would be 0.9 percent (based 
on & 600 gpm flow;. ADL slated that this 
cost increase would not have an eco¬ 
nomic impact on either the company or 
the community. (Cost of 300 gpm treat¬ 
ment was estimated as 0.6 percent). The 
ADL report concluded that if resin ad¬ 
sorption were used to meet the proposed 
toxic standards, the 600 gpm treatment 
cost (3.6 percent) might cause an eco¬ 
nomic impact. Tiie 300 gpm treatment 
cost, however, is only 2.0 percent, and 
there is no reason to believe that such a 
coat might have a significant economic 
impact on Velslcol. 

The carbon adsorption technology was 
assumed by ADL to achieve only a 2 ppb 
standard; the cost to achieve that stand¬ 
ard was 0 8 percent <600 gpm) or 0.7 
percent <300 gpm). The testimony indi¬ 
cated. however, that the cost of carbon 
adsorption per gallon of wastewater 
treated had been underestimated because 
more carbon would be required to 
achieve a 1.5 ppb standard. 

Velslcol argues that since Os produc¬ 
tion is 3 million pounds per year, not 6 


million as assumed by MRI, the cost-to- 
selling price ratios will increase. How¬ 
ever it did not establish the amount by 
which the ratios would Increase and 
there is no reason to believe it would in¬ 
crease enough to cause a significant 
economic impact on Velslcol. 

To the cost of treatment must be added 
the cost of dealing with the problem of 
the contaminated sewers. As indicate d 
above, the cost of slip lining would be 
in excess of $350,000. By comparison, thr 
ADL report indicated that an additions! 
capital cost of $362,000 and addition; . 
operating cost of $161,000 (for reduc¬ 
tive degradation) would result In a 0.0 
percent additional cost as a percent oi 
selling price. Thus while the cost of deal¬ 
ing with the contaminated sewers cann 
be precisely determined from this record 
the order of magnitude does not appeu; 
to be such that, when added to the cos t 
of treatment, it will cause a significant 
economic impact on Velslcol. 

26. Velslcol argues that the Agency 
must file an inflation Impact statcrae: 
(“IIS”). Executive Order 11621 requires 
that major proposals for legislation ami 
promulgation of regulations and rule.', 
by agencies of the executive branch be 
accompanied by a statement certifyin 
that the inflationary impact of the pro¬ 
posals has been evaluated. The onh 
possible criterion that would trigger Uu 
filing of an IIS In this cose is a findm 
that the additional costs of production 
are more than 5 percent of the icllir! 
price 

The costs of the proposed technologic 
and the number of gallons to be treated 
are discussed above. There is no reason 
to believe that the cast of a 300 gpm 
treatment system using resin adsorption, 
carbon adsorption or reductive degmda • 
tion including the additional cost of lin¬ 
ing the contaminated sewer lines, would 
equal or exceed 5 percent of the gelling 
price. 

27. NRDC urges that these standard 
be expanded to cover discharges other 
than those of manufacturers and formu- 
lators. and In particular, discharge.* into 
publicly owned treatment work? 
'POTW’sL 

The Agency knows of no point source 
discharges of the four substances whirl 
are not covered under the regulation* 
wnth the possible exception of dischar^ 
by or into POTW’s. Section 307<a)(5’ 
authorizes the Administrator to dc-siK- 
nate the category or categories of 
sources to which the proposed toxic pol¬ 
lutant effluent standards w ill apply, and 
thus the exclusion of these discharge* 
from the proposed standards is lawful 

Pesticides such as the ones in ques¬ 
tion here are not omcnnble to treatment 
m secondary systems (indeed they may 
hamper the operation of such systems*, 
and hence the application of these 
standards to POTWs would be inappro¬ 
priate. However, this is precisely why. a* 
the legislative history demonstrates, the 
Agency is authorized to set prelreatmcn* 
standards for discharges into POTW’s 
under | 307*b> Senate Report 92-414 
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92nd Cong., 1st Bess.) states at p. 62 
that p re treatment is needed to control 
toxic substances which would otherwise 
degrade the capacity of the treatment 
system to fmiction properly, and to mini¬ 
mise the Introduction of compounds 
which are not removed by conventional 
treatment methods but offer a potential 
for incorporation in food chains, such as 
chlorinated organics and heavy metals. 

The Agency is currently developing 
pretreatment standards covering these 
toxic substances which will be Issued 
under! 307(b). 

28. Veislcol, Hercules and others argue 
that the proposed standards for endrin 
and toxaphene should not automatically 
be Incorporated Into NPDES permits. 
Section 402(h) provides that compliance 
with an NPDES permit shall be deemed 
compliance (for purposes of section 309 
and section 505 > with section 307. except 
any standard Imposed under 6 307 for a 
toxic pollutant injurious to human 
health. Section 229.5(c) (2) provides that 
all toxic pollutants for which standards 
rue set under § 129 are deemed injurious 
to human health under the regulations. 
Under i 129.5 (a)-(c) of the proposed 
: emulations limitations based on the pro¬ 
posed standards would be incorporated 
into existing permits, and such limita¬ 
tions would automatically be subject to 
revision if the toxic pollutant standards 
were modified, regardless of the dura¬ 
tion of the permit period. 

The objection is made that the Ad¬ 
ministrator Is simply ••assuming** that 
these toxic pollutants are injurious to 
human health when in fact they are not. 
This Is not correct. Section 129.5(c)(2) 
in Intended to have, and has. exactly the 
same effect as If the Administrator had 
stated in the proposed standards that 
endrin and toxaphene are injurious to 
human health. It does not mean that 
EPA simply assumes that all 1 307(a) 
toxic pollutants are injurious to human 
health. 

Hercules argues that the Agency may 
not find a toxic pollutant injurious to 
human health Just because It would be 
injurious If discharged in "any*’ quan¬ 
tity (meaning an unlimited quantity), 
but rather that the Administrator must 
determine whether the substance, in the 
amounts being discharged by actual dis¬ 
chargers, Is injurious to humans. The 
correct meaning of section 402<k> Is 
neither as broad nor as narrow as these 
interpretations. Clearly, as Hercules 
potnte out. many substances essential to 
human life would be Injurious to human 
health if Ingested in sufficient quantities, 
and therefore section 402<k> cannot refer 
lo pollutants Injurious in "any 4 * quan¬ 
tity. Just as clearly, the Agency does not 
have to establish that an actual discharge 
of a particular substance Is in fact threat¬ 
ening human health in order to find that 
that substance is •'injurious to human 
health”. The record establishes that en¬ 
drin and toxaphene are both "injurious 
to human health" in relatively small 
quantities, and the FDA has taken action 
to protect humans from ingestion of both 
substances. In plain English they are 
very poisonous to humans. The Agency 
believes that Congress intended control 
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of the discharge of such substances to be 
effective as early as possible. 

29. No formulator challenged any of 
the proposed standards, nor was any evi¬ 
dence introduced at the hearing which 
tended to establish that the standards 
proposed for endrin or toxaphene formu- 
lators could not be complied with. (See 
discussion of comments on the proposed 
standards In the Summary of Written 
Comments below.) 

Toxapiiekk 

1. Toxaphene (chlorinated camphenet 
actually consists of a number of chlori¬ 
nated compounds. Gas chromatographs 
show It contains 30-40 principal constit¬ 
uents. Toxaphene behaves much like 
other chlorinated hydrocarbon pesticides 
In the aquatic environment It degrades 
slowly, adsorbs on particulate matter 
and concentrates In living tissues, es¬ 
pecially lipids. 

2. As noted in the discussion of endrin 
above, the laboratory bioassay is widely 
accepted in the scientific community as 
a basis for the derivation of water qual¬ 
ity criteria and related standards. A 96- 
hour LC 50 bloossay test is customarily 
used to determine that concentration of 
a toxicant which causes death to half 
the test organisms during a 96-hour peri¬ 
od under the test conditions. The data 
gathered from such tests are customarily 
used to assess the acute toxicity of a pol¬ 
lutant, as are the data from longer term 
chronic bioassays. Comparative results 
using the static and flow-through bioas¬ 
say demonstrate that. In general, flow¬ 
through data yield lower toxicity values 
for a pollutant than static bioassay data 
since the concentration of the pollutant 
in the former tends to remain constant, 
while in the latter It is gradually reduced 
due to settling out. adsorption, or con¬ 
sumption by organisms of the pollutant. 

3. Phytoplankton and zooplankton 
constitute the base of the aquatic food 
chain. The presence of an adequate 
plankton population can determine the 
scarcity or abundance of larger, econom¬ 
ically valuable predator fish species. In 
1962. five species of marine phytoplank¬ 
ton, chosen for their Importance os a 
food source for clam and oyster larvae, 
were exposed to varying concentrations 
of toxaphene and other substances. Tox¬ 
aphene was the most toxic of the chlori¬ 
nated hydrocarbons tested. Concentra¬ 
tions of 150 jig/1 were lethal to all or¬ 
ganisms. At 10 ng/1 no appreciable effect 
was seen with four species. One organism. 
Monochrysis lutfieri, was killed by a con¬ 
centration of 0.15 jjg/1 but not by .015 
ug/L The 96-hour LC 50*s of toxaphene 
In static bioassay tests on several fresh¬ 
water invertebrates commonly found in 
U.8. waters are: the stonefly. Classenia 
sabulosa 1.3 >*g/l; the stonefly, Ptcronar- 
cclla badia 3.0 pg/\; the stonefly. Pfcr- 
onarcys California 2 3 *jg/l. 

4. Steven Schimmei, a research aqua¬ 
tic biologist at the EPA Environmental 
Research Lab in Oulf Breeze, Florida, 
conducted 96-hour flow-through bloas- 
says on five vertebrate and invertebrate 
species and 28-day tests on a sixth 
species. Each species selected is impor¬ 
tant either economically or as a link 


in the food chain or both. The species, 
and their Importance and the tests 
results were: 


Species 

Pink shrimp—of corulder- 
able commercial Impor¬ 
tance, One of the principal 
shrimp marketed for hu¬ 
man consumption. Impor¬ 
tant tws food for the speck¬ 
led trout, white trout, 
croaker, drum and other 
species. 

Grass shrimp—an important 
food chain animal. 

Sheepshcad minnow—impor¬ 
tant In nome estuarine 
food chains- predators of 
this fish Include many In¬ 
shore commercial fish. 

Plnflah—in many areas the 
most abundant fish spe¬ 
cies. A link In the food 
chain supporting such 
commercially important 
species as the spotted sea- 
trout. the salKUb. and the 
gulf flounder. Also of some 
Importance ss bait and for 
human food. 

Oyster—widely distributed 
and of commercial Impor¬ 
tance. 


Long-nose kUliflsh—an ex¬ 
tremely Important food 
chain organism for a va¬ 
riety of commercial species. 


9€-h tC $0 
1.4 "g/t. 


4 .4 H g/1. 
M sf/L 


0.5 Ag/1. 


90-h EC 50 16 
ef/1 (shell 
deposi¬ 
tion r e- 
duced 50 
percent). 

28-d LC 50 
for fry, Ju- 
v e n 11 e or 
adult stages 
0.9 to 1.4 
sg/1. 


5. Toxaphene Is acutely toxic to a 
range of important freshwater fish at 
extremely low concentrations, as shown 
below: 

96-K LC 50 

spec las (sg/l) 


Large mouth bam_ 


2.0 

Brown trout_- 


3.0 

Btuegill .......... 


3.3 

Carp __ 


4. 0 

Btnck bullhead_ 


6.0 

Goldfish _ -- 


5.6 

Coho salmou___ 


8 0 

Rainbow trout. 


11.0 

Yellow perch_ 


12.0 

Channel catfish__ 

»» J - xti,. ■ m 

13.0 

Redear nun Huh...... 


13.0 

Goldfish_ 


14.0 

Fathead minnow (hard water)- 

5. 1 

Fathead minnow (iioft water). 

7,5 

Guppies (aoft water) 

... ... 

20 0 

Chinook salmou_ 


2. 5 

Coho salmon__ 


9 4 

Rainbow trout_ 


8 A 

Rainbow trout. 

.(53* F)-- 


S ton era Her* . 

.(53* Ft.- 

14 0 


(73* P)_ 

5.0 

Ooldflsli.. 

.(63* F).. 

94 0 


(73'F) . 

60.0 

Golden shiner. 


6*0 

Bluntnoee minnow.. 


30 0 


(73*P).. 

0.3 

Black bullhead. 


25 0 


(73* F»~ 

18 


6. Dr. Foater Mayer, Chief Biologist 
of the Fish and Wildlife Services Fish 
Pesticide Laboratory. U.6. Department 
of the Interior, testified that substantial 
differences in susceptibility to toxaphene 
may occur depending on the life stage 
of the organism tested. In static bio¬ 
assays performed on three life stages 
of the channel catfish, newly hatched fry 
(before yolk adsorption) were extremely 


FEDERAL REGISTER. VOl. 42. NO. 8—WEDNESDAY. JANUARY 12. 1927 

























2602 

resistant to toxaphene poisoning, while 
swlm-up fry had & 96-hour LC 50 of 
0 8 ng/1. 

Daplmids. a freshwater invertebrate 
species, were continuously exposed to 
varying toxaphene concentrations dur¬ 
ing a complete life cycle in a flow¬ 
through system. Toxaphene concentra¬ 
tions of 0 12. 0 28. 0.54 and 1.0 m«/ 1 sig¬ 
nificantly reduced the number of young 
daphnlds produced. While after 14 days 
there uppeared to be no effect on the 
production of young in the 0.07 Mg/1 con¬ 
centration. after 21 days there was a 9 C A 
reduction in the total offspring produced. 

In a recent study conducted by Dr. 
Mayer, yearling brook trout were con¬ 
tinuously exposed In flow-through bio- 
assays to toxaphene concentrations of 
0.039. 0.068. 0.139. 0.288. and 0.502 **g/l 
for as long as 6 months Growth of the 
trout exposed for 6 months to 0.288 and 
0.502 pg/l was significantly reduced. The 
additional stress of physiological changes 
occuring before and during spawning 
caused a 50 percent mortality in the 0.288 
Mg/1 concentration and a 100 percent 
mortality in the 0.502 Mg/1 concentra¬ 
tion. There was 8 percent mortality in 
the 0.039. 0.068. and 0.139 Mg/1 concen¬ 
trations Concentrations of 0068 Mg/1 
and higher significantly reduced egg via¬ 
bility, Growth of the frv, as measured 
by length, was significantly reduced after 
30 days of exposure in the 0.139 and 
0.288 M*/l concentrations. All fry in the 
0.052 Mg/1 treatments were dead in 30 
days. After 60 days of exposure and 
thereafter, growth was significantly re¬ 
duced In all groups of fish exposed to 
toxaphene. Finally all levels of toxa¬ 
phene tested caused a significant in¬ 
crease in the ratio of calcium and phos¬ 
phorus to collagen in the backbone of 
brook trout fry during a 90-day exposure. 
The data developed by Dr. Mayer In this 
research do not establish a chronic no¬ 
effect exposure level for toxaphene. but 
do show that such number is less than 
0.039 mE/ 1 in a 90-day exposure. 

In other tests done by Dr. Mayer, 
emergence of midges (a freshwater in¬ 
vertebrate species) was significantly re¬ 
duced after exposure to toxaphene con¬ 
centrations of 3.2. 5.6. 10 and 32 mR/ 1. 
during a flow-through life cycle bloassay. 
Another invertebrate, the scud, was ex¬ 
posed to toxaphene for 30 days. Growth 
^as measured by length) was signifi¬ 
cantly reduced in the 0.25.0.50 and 1 pg/1 
concentrations. 

In further tests conducted by Dr. 
Mayer and his colleagues at the Fish- 
Pesticide Research Lab. one-week old 
fathead minnows continuously exposed 
in a flow-through system for 150 days 
to 0.094. 0.205. 0.399. and 0.727 Mg/1 toxa¬ 
phene exhibited chronic adverse effects 
at every concentration level tested. Col¬ 
lagen content of the backbone was sig¬ 
nificantly decreased by toxaphene. and 
calcium control was significantly In¬ 
creased. The calcium and phosphorus/ 
collagen ratio was 0.50 in the backbones 
of control fish, u'hereas it was 0.69, 1.2. 
1.2. and 1.2 in the fish exposed to 0.094. 
0.205. 0.399 and 0.727 mR/ 1 toxaphene. 
respectively. All concentrations of toxa- 
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phene tested significantly decreased fish 
growth 

Because toxaphene caused a decrease 
in the collagen content of the backbone 
and an increase tn calcium. Dr. Mayer 
believed that the backbone of the ex¬ 
posed fish might be dangerously fragile, 
and therefore less tolerant to stress. To 
verify this belief, six fish which had been 
exposed to concentrations of 0.094, 0.205. 
0.399 and 0.727 mR/ 1 toxaphene were sub¬ 
jected to an electrical shock. The back¬ 
bones of the six control fish were un¬ 
affected by the test. The backbones of 
four fish from each of the four concen¬ 
trations tested were broken In several 
locations, thereby confirming toxa- 
phenc’s role In increasing the fragility 
of the backbone. 

Dr. Mayer subsequently tested 30-day 
old fathead minnows In a second flow¬ 
through bloassay lasting 295 days. He 
testified that fry growth was reduced at 
0.054 mR/ 1 toxaphene. thus indicating 
that the chronic no-cffcct level is below 
0.054 Mg/1. 

7. The toxicity of toxaphene has been 
determined for a number of birds. Acute 
oral toxicity values <LD 50) are as fol¬ 
lows: young pheasants. 40.0 mg/kg; 
sharp-tailed grouse. 10-20 mg/kg: young 
mallards. 70.7 mg/kg: young bobtail 
quail. 85 4 mg/kg: lesser sandhill cranes. 
100.0-316.0 mg/kg; fulvous tree ducks. 
99.0 mg/kg. 

Li a study of pheasants fed 100 and 300 
ppm of toxaphene in their diets for 2 
to 3 months, the 300 ppm level caused 
a decrease in egg laying, hatcli&bflity. 
food intake and weight gain. Both dose 
levels caused greater mortality in young 
pheasants during the first two weeks 
after hatching than was observed in the 
controls. 

High mortalities of fish-eating birds 
were observed at the Tule Lake and 
Lower Klamath Refuge in 1960,1961. and 
1962. Agricultural applications of toxa¬ 
phene to surrounding farmlands were the 
reported cause of the extensive deaths. 
Fish from nearby marshes were found 
to have body burdens of about 8 ppm 
toxaphene Toxaphene levels as high as 
31.5 ppm were found In the fat of fish- 
eating birds. 

8. Acute oral toxicity levels for various 
mammalian species are as follows: 
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whether by oral or dermal or other mode of apnticatlon. 
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9. In humans acutely toxic doses of 
toxaphene produce symptoms includim 
salivation, leg and b; k muscle spasms 
nausea. vomiting. hypcrcxcltability. 
tremors, convulsions and tetanic con¬ 
tractions of skeletal muscles. Diffuse 
stimulation of the cerebrospinal axis is 
the cause of mast of these effects. Alter 
lethal doses, the convulsions continue 
until death occurs. However, acute toxa¬ 
phene poisoning in humans is rare. When 
toxaphene was first used, four cases or 
poisoning by ingestion of four children 
under 4 years of age were reported. Thr 
same report contained a description of 
severe toxaphene poisoning in adults 
from accidental ingestion or injudicious 
use. Doses in three of these cases were 
estimated at 9.5 to 47 mg/kg. 

10. There is some data available on the 
question of whether toxaphene Is car¬ 
cinogenic. As discussed above with re¬ 
spect to endrin. NCI tested toxaphene 
with rats and mice, but the NCI data on 
toxaphene are still unverified and NCI 
has not yet completed its analysis of the 
data. Dr. Reuber examined the NCI 
studies on rats and mice and concludes! 
that both demonstrated that toxaphom 
is carcinogenic in rats and mice. Also 
studies performed in 1969 with strobane. 
a chemical closely related to toxapheiu* 
produced an increased incidence of lym¬ 
phomas and hepatomas in the mice fed 
that chemical. None of this data has yet 
been reviewed under the Agency’s Interim 
Policy. 

For the reasons stated above with re¬ 
spect to endrin. because of the prelimi¬ 
nary nature of this information, and the 
lack of any record evidence on what, if 
any. cancer risk may exist for man in 
light of such data, or the significant* 
of the data in establishing an ambient 
water criterion, the Agency believes it 
provides an insufficient basis for modify¬ 
ing the proposed criterion or the toxic 
pollutant effluent standards for toxa¬ 
phene. However, the existence of these 
data underscores the Agency’s concern 
that discharges of toxaphene be mini¬ 
mized. 

11. Like other chlorinated hydrocar¬ 
bon pesticides, toxaphene is & persistent 
chemical and a long-lived environmental 
contaminant. It has a low solubility in 
water (about 0.5 ppm). 

Pesticide movement through or across 
soil is facilitated by the movement of 
water. Overland flow Is generally more 
important in pesticide transport than 
passage through soil. Two processes are 
Involved: pesticide movement while dis¬ 
solved in water and pesticide movement 
while adsorbed on soil Following adsorp¬ 
tion onto particulate matter and bottom 
sediments, toxaphene will remain unde¬ 
graded and available to aquatic orga¬ 
nisms for an as yet undetermined num¬ 
ber of years. 

Toxaphene has been reported to persist 
in soil for periods ranging from several 
months to more than 10 years. An experi¬ 
mental halflife of 4 years, similar to that 
of DDT. has been calculated for toxa¬ 
phene. After release Into lakes and ponds, 
toxaphene has been show n to persist for 
as long as 9 years. 
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There Is little evidence concerning the 
extent to which toxaphene may degrade 
or detoxify In the environment. To the 
extent that rapid detoxification does oc¬ 
cur, there is some evidence that it con¬ 
sists of the adsorption of toxaphene onto 
sediments, rather than any extensive 
chemical degradation of the toxaphene 
Itself. 

Dr. Leonard Guarraia testified that the 
data he had seen show that toxaphene 
accumulates in bottom sediments; that 
the toxaphene present in the sediments 
is available to harm bottom organisms 
even if buried beneath the surface; that 
any manmade or natural disturbance of 
bottom sediments, such as might result 
from dredging or from storms, would stir 
up the toxaphene and make it available 
again to the water column; and that such 
disturbances might release toxaphene 
from the sediments. 

12. Bio&ccumul&tion of toxaphene has 
been shown to occur in & number of 
freshwater and marine species. Since 
toxaphene has been shown to persist in 
the aquatic environment for years, bio- 
accumulation poses a latent and continu¬ 
ing threat to aquatic life of commercial 
and recreational Importance. Bioaccu¬ 
mulation by such widespread organisms 
as oysters, trout, and catfish, all of which 
are consumed my man. carries the threat 
of toxic effects directly to man. for man 
has the capacity to store and accumulate 
compounds such as toxaphene in his 
tissues. 

Experiments to determine the ability 
of a number of freshwater species to bio- 
ficcumulate toxaphene were conducted by 
Dr. Poster L. Mayer of the Fish-Pesti¬ 
cide Laboratory. In studies mentioned 
previously, yearling brook trout concen¬ 
trated toxaphene by a factor of 16,000 
and 6,000, respectively, at exposure levels 
of 0:502 *g/l and 0.039 *«/l- After 161 
days, whole body residues of toxaphene 
in fish exposed to 0.268 and 0.502 >ig/l 
toxahene were 2.4 and 8.9 jig/g. respec¬ 
tively. (Such high body concentrations 
pose a serious latent danger to the sur¬ 
vival of these fish, since extensive mor¬ 
tality was experienced by fish exposed to 
these levels of toxaphene just prior to 
and during spawning.) 

Brook trout from all toxaphene expo¬ 
sures (0.039, 0.068, 0.139, 0.228. 0.502 
Mf/1) were analyzed for the distribution 
of toxaphene residues between the fillet 
and the remaining tissue (offal) after 
161 days. Toxaphene residues in the offal 
were 2.8 to 4.2 times that found in the 
fillet. The highest residue detected in the 
fillets was 4.9 fig/g , whereas residues in 
offal were 13 ?gfg, (The FDA seizure 
level for toxaphene In fish to be con¬ 
sumed by man is 5 /»g/r> The highest 
concentration factor in the brook trout 
was found In the fry, which concentrated 
toxaphene up to 76,000 times the level in 
the water in only 15 days. 

Toxaphene residues in fathead min¬ 
nows after 150 days of exposure to 0.094. 
0.0205. 0 399 and 0.727 Mg/1 of toxaphene 
were 5.9,13. 22 and 52 Mg/g. respectively. 
These residues represent accumulation 
factors of 55.000 to 70.000. 
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Adult channel catfish accumulated 
toxaphene from water after 100 days of 
exposure by factors of 17.000 to 26,000. 
Fry accumulated toxaphene In amounts 
ranging from 27,000 to 50,000 times that 
in the water. 

After a 7-day exposure to a concen¬ 
tration of 0.125 ^g/1 And 0.062 pg/l, 
daphnlds concentrated toxaphene to 
4.000 times the water concentrations. 

13. Tests to determine the bioconcen- 
tration phenomenon in marine species 
were conducted by Steven Schimmel at 
the Gulf Breeze Laboratory in Florida. 
His tests showed that toxaphene accu¬ 
mulated In whole body tissues of the 
longnose kUlifish by factors ranging 
from 4,200 to 60,000 times the water con¬ 
centration in a 28-day period; concen¬ 
tration in ova ranged from 1.000 to 5,000. 
In 96-hour bloconcentratlon studies, 
concentration factors ranged from 3,100 
to 20,600 in the shcepshead minnow; 
9.000 to 15,200 In oysters; 400 to 800 in 
grass shrimp; and 800 to 1200 in pink 
shrimp. Pinflsh concentrated toxaphene 
3.800 times the amount present In the 
water. 

14. A number of field studies have ver¬ 
ified the conclusion drawn from labora¬ 
tory tests that toxaphene bioaccumu¬ 
lates after its release into the environ¬ 
ment. In a study conducted at Davis 
Lake, Oregon during 1961-1963 the fol¬ 
lowing bloconcentratlon ratios between 
organism tissue and water concentration 
were observed: 500 for aquatic plants; 
1.000 to 2,000 for aquatic invertebrates: 
10,000 to 20,000 for rainbow trout; 4,000 
to 8.000 for Atlantic salpion: and 1,000 
to 2,000 in 1961, for lake bottom and 
mud. In that study toxaphene was ap¬ 
plied to the lake at 88 mg/1 and was 
found in 1962-3 to be present at levels 
of 2.1 and 1.2 Mg/1. respectively. 

In a study using marine organisms It 
was demonstrated that an accumulation 
of as much as 30 ppm took place In oys¬ 
ters exposed for 24 weeks to 1 ppb of 
toxaphene—a concentration factor of 
30.000. In the ensuing 16 wrecks in clean 
seawater the oysters excreted 90 percent 
of this load, but retained 3.0 ppm in their 
tissues—still 3,000 times the water con¬ 
centration they had been exposed to 
originally. The oyster is a species used 
for human food and is of commercial 
importance. 

In the estuarine waters of the United 
States, toxaphene residues as high as 15 
Mg/1 were discovered in the ova of spot¬ 
ted seatrout, a commercial sport fish 
from coastal Texas. Dr. Robert Reimold, 
a witness for Hercules, has documented 
high toxaphene concentrations in a 
number of animals. Including oysters, 
shrimp and anchovies, in the Georgia es¬ 
tuary surrounding Hercules* manufac¬ 
turing plant. 

15. The Estuarine Monitoring Pro¬ 
gram. directed by Dr. Philip A. Butler of 
the Gulf Breeze Environmental Research 
Laboratory In Florida, demonstrated 
that shellfish can bioconcentrate pes¬ 
ticides up to 70,000 times the ambient 
water level. Of the 664 samples taken in 
Georgia. 128 contained toxaphene, the 


2603 

maximum residue being 54,000 ppb. Ac¬ 
cording to Dr. Butler, the large number 
of Georgia samples containing toxa¬ 
phene reflects the direct contamination 
of the marine environment by the efflu¬ 
ent from Hercules* plant. Dr. Butler per¬ 
sonally reported to Mr. Schimmel that he 
found no toxaphene residues in samples 
taken from stations off the coast of 
Georgia this year. Mr. Schimmel testified 
that caution must be exercised in com¬ 
paring these results to those of earlier 
years, since very few samples had been 
analyzed this year, and further, those 
analyzed included only migratory fish 
species. 

16. A limited amount of information is 
available on the emergence of strains of 
species which have developed a resist¬ 
ance to toxaphene. The approximate 36- 
hour LC 50 for mosquito fish from five 
sites on the Mississippi River ranged 
from 10 to 30 m£/L A resistant population 
of mosquito fish had a 36-hour LC 50 os 
high as 480 m£/L It would be possible for 
such resistant fish to bioaccumulate 
toxaphene and transfer it directly to 
predators, including man. 

17. The data cited above establish that 
toxaphene is highly toxic to a number 
of important and commercially valuable 
organisms, including Invertebrates and 
vertebrates. 

Toxaphene may persist in the aquatic 
environment, the soil and animal tissues 
for long periods of time, and is capable 
of bioaccumulaUon by factors of as 
much as 76.000 in freshwater fish and 
60.000 in marine fish. Concentrations of 
toxaphene as low as 0.039 Mg/1 for 60 
days will produce decreased growth and/ 
or weakened backbones in the brook 
trout, and levels os low as 0.094 and 
0.054 Mff/l will within 150 days produce 
the same results In the fathead minnow. 

18. The use of general application fac¬ 
tors to estimate safe concentrations of 
toxicants in aquatic environments to 
protect against chronic exposure when 
experimental chronic toxicity data are 
lacking is a recognized and sound scien¬ 
tific procedure. 

The application factor of 0.01, dis¬ 
cussed above in connection with the am¬ 
bient water criterion for endrin, is rec¬ 
ommended by the National Academy of 
Sciences for organo-chlorlne pesticides 
such as toxaphene. It is applied to the 
96-hour LC 50 of the most sensitive 
species sought to be protected, in order to 
provide protection against adverse ef¬ 
fects from chronic exposure. 

Since reliable datiihad been developed 
only on a small number of organisms, it 
is reasonable to rely on data from the 
most sensitive animal tested. In relying 
on the most sensitive animal tested and 
Increasing its protection by the safety 
margin inherent in the use of an appli¬ 
cation factor of .01, the Agency has 
sought to provide protection for even 
more sensitive organisms, which may 
exist but have not been studied. 

The Agency proposed an ambient 
water criterion for toxaphene of 0.005 
Mg l. This Is based upon an application 
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factor of 0.01 applied to the 96-hour LC 
50 <0.5 of the pinflsh, which was 

the most sensitive species tested. How¬ 
ever. the Agency In setting the ambient 
water criterion considered all the avail¬ 
able data. Many fresh and saltwater or¬ 
ganisms have 96-hour LC 50 values at 
or near 1 Mg/L Critical 96-hour LC 50 
or comparable data include: 

1.3 ng.l. Monefly; 1.1 Mg/1, oheopohead min¬ 
now; 1 $ >ig 1. Mack bullhead; 1.4 Mg/I. pink 

thrlmp; 1.0 #g/l. spot (48 hour): 0.5 Mg/1. 

spot (144 hour). 

Although all these test organisms may 
not be universally distributed in the 
waters of the United States, they repre¬ 
sent types of organisms present in fresh, 
marine and estuarine water bodies 
throughout the country. (The pinfish has 
been found in the Brunswick Estuary. 
Into a portion of which Hercules' plant 
discharges, and in the nearby Duplin Es¬ 
tuary.* Thus, while available data may 
not represent either the most sensitive or 
most important sensitive organism at a 
given geographical location, the data are 
indicative of predictable toxicological 
effects In the aquatic environment Many 
of the species tested are of demonstrated 
commercial or food chain value, and ad¬ 
ditionally many arc valuable as a recre¬ 
ational resource. 

EDF argued that the application factor 
used by the Agency is undcrprotcctivc. 
asserting that the no-cffcct level for the 
fathead minnow is 0.025 ^g/1. Actually 
the no-effect level for the fathead min¬ 
now is not known, but the lowest observed 
effect level is 0.054. EDF next asserts that 
the 96-hour LC 50 for this species is 7.2 

1—a number which appears nowhere 
in the record. In the Criteria Document 
the 96-hour LC 50 for fathead minnows 
is 7.5 jtg/1 for soft water, and 5.1 mB/ 1 for 
hard water. The latter number is the 
value generally used, and was used by 
EDF in examining EPA'a witness Dr. 
Ouarraia. As Dr. Ouarraia testified, the 
best available data on this species con¬ 
firm a 1 percent, or .01 application factor. 

Dr. Mayer's brook trout study, also 
cited by EDF and discussed above, does 
indicate chronic effects at less than 1 
percent of the 96-hour LC 50. However, 
the ambient water criterion of 0.005 Mg/1 
established by the Agency 1 a in fact well 
below the lowest chronic effects level for 
the brook trout <0.039 m«/!> and is below 
the lowest effect level for the fathead 
minnow by a factor of more than ten 
times. 

Dr. Guarraia testified that in deriving 
the .005 Mg 1 1 ambient water criterion 
level, he relied on the Natioual Academy 
of Sciences 1972 recommendation of an 
application factor of 0.01 applied to the 
96-hour LC 50 of the most sensitive 
species tested. He stated that based on 
the Information and material set forth 
In the criteria document, the ambient 
water criterion of 0.005 /*g/l could pro¬ 
vide an ample margin of safety for aqua¬ 
tic life and for the consumers of aquatic 
life. 

Mr Schimmel also testified in support 
of an application factor of 0.01 for toxa- 


phonc and stated that based on the 
knowledge and information available to 
him the ambient water criterion of 0.005 
pg/1 should be protective of marine aqua¬ 
tic systems. 

19. At the hearing, witnesses for Her¬ 
cules. namely Drs. Robert J. Reimold and 
B. J. Copeland, testified concerning a 
comparison made by Dr. Reimold of the 
species diversity indices for the Bruns¬ 
wick Estuary, including Terry Creek 
(into which Hercules discharges its toxa- 
phene-contaminated wastewater >. and 
the nearby Duplin Estuary, which is simi¬ 
lar in many respects but into which 
there is no discharge of toxaphene. Dr. 
Reimold is an estuarine ecologist, and Dr. 
Copeland is a professor of zoology, bot¬ 
any and marine sciences. Based upon this 
comparison of the species diversity in¬ 
dices over a five-year period. Hercules 
contends that their discharges are hav¬ 
ing no adverse effects on any organisms 
in the receiving waters and therefore the 
Agency's proposed standards are overly 
restrictive. 

The Agency believes that there are very 
serious scientific objections to the use of 
species diversity indices, that they have 
numerous inherent limitations and short¬ 
comings and that they have limited value 
unless basic hypotheses about diversity 
and community structure are demon¬ 
strated independently for the case at 
hand. While Hercules tries to suggest that 
the National Academy of Sciences en¬ 
dorses the use of species diversity indices 
for use in setting ambient water criteria. 
In fact the contrary Is true: for pesti¬ 
cides the NAS recommends precisely the 
method used by the Agency, namely use 
of application factors applied to the 96- 
hour LC 50 for the most sensitive species 
tested. NAS recommends use of diversity 
studies for pollutants which physically 
change the environment in an integrative 
manner, e.g., turbidity, alkalinity, color; 
these pollutants often do not damage 
species, but change the environment to 
cause species to avoid the areas. NAS 
does not recommend use of diversity 
studies for pesticides and othe*- chemical 
toxicants. 

A species diversity index is a mathe¬ 
matical formula which is u function of 
the distribution of the numbers of in¬ 
dividuals among various categories or 
species: there are several types of species 
diversity indices but many pf them are 
simply mathematical variations of a com¬ 
mon formula. A species diversity index 
may be applied to any number or kind 
of objects, e.g„ people in buildings or 
telephone codes. The species diversity 
index reflects the distribution of indi¬ 
viduals within the categories. The index 
number is highest when the number of 
Individuals In a sample is equally dis¬ 
tributed among the various categories, or 
species; it is lowest when the distribution 
is skew r ed, i.e.. there are many more in¬ 
dividuals in some categories, or species, 
than in others. In other words, if you 
killed 10 percent of the organisms in each 
species tills would not affect the species 


diversity index at all. (Such a kill could 
occur with nonselectlve toxicants. Avail¬ 
able bioassay data suggest that toxn- 
phene may be non-selectlvc since the LC 
50's are in the same numerical range for 
many species tested .) 

The relationship between diversity and 
stability, or ecological health. If there is 
any such relationship at all. is not well 
understood, as conceded by Dr. Reimold 
The me and validity of species diversity 
index data Ls a matter of considerable 
debate and difference of opinion within 
the scientific community. In fact, no 
theoretical relationship has been estab¬ 
lished between a diversity index and the 
health of a system. A diverse system may 
be healthy or unhealthy. 

While the species diversity index al¬ 
lows a numerical comparison of systems 
in terms of the evenness of distribution 
of individuals among species, one cannot 
teli from the index alone whether or not 
the system is stable or unstable, healthy 
or unhealthy. A system with a high di¬ 
versity index may not in fact be healthy/ 

There are many things that species 
diversity does not reflect which are im¬ 
portant and useful in assessing the 
health and comparability of ecosystems 
under examination. In the case of 
Reimold’s work, the comparability of im¬ 
pacted and non-impacted areas, as to 
health or physical, chemical and biolog¬ 
ical similarity, is questionable and cannot 
be determined from species diversity in¬ 
dices alone. Species diversity Indices do 
not indicate what, if any. organisms arc 
suffering chronic adverse effects or arc 
under stress from a pollutant. Similarly, 
they do not reveal anything with respect 
to bioaccumulation of a pollutant by or¬ 
ganisms. They do not indicate whether 
one or more additional species would be 
present but for a particular toxic pol¬ 
lutant. The species diversity index num¬ 
ber does not tell you the number of spe¬ 
cies present in the ecosy stem or in the 
samples taken, or how long the species 
taken in the samples have been in that 
location. Species diversity index data dis¬ 
close nothing with respect to the impor¬ 
tance of the various species; one must 
look to the Identity and numbers of the 
species to draw any conclusions in this 
regard. 

In fact one can tell very little by the 
species diversity indices or a comparison 
of the indices. As the Hercules witnesses 
conceded, each system differs to some ex¬ 
tent despite wliat may be a similarity in 
species diversity index numbers. In order 
to tell anything about the health of an 
ecosystem, one must look to the species 
themselves, and their condition. The ac¬ 
tual comparison of the number of species 
and individuals reported for each of the 
five years in Dr. Reimold's study, which 
Dr. Reimold agreed should be examined 
In order to learn what is Actually going 
on in the ecosystem, strongly suggests 
that Hercules' discharges of toxaphene 
into Terry Creek throughout the entire 
five-year period continuing up to the 
present time have had a definite adverse 
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impact on the ecosystem. resulting In far 
fewer species In Terry Creek than In the 
comparable Duplin Estuary or even in the 
remaining portions of the Brunswick Es¬ 
tuary. 

Dr. nelmoUTs samples show the fol¬ 
lowing: 
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For 1972-73 data, the H-bar species 
diversity indices for Terry Creek and the 
Duplin Estuary were 1.72 and 1.80. and 
for 1973-74 they were 2.25 and 1.99 re¬ 
spectively, despite the substantially 
greater number of species and individ¬ 
uals In the Duplin Estuary in each in¬ 
duce. As Dr. Reimold himself testi¬ 
fied. this type of data bears out that one 
cannot tell the health of a system by 
comparing index numbers, but one mast 
ro to the real world and see what species 
and what organisms arc in fart present 
in the ecosystem. 

For each of the periods dlseuroed above 
« except 1975-76) Dr. Reimold conceded 
that one of the reasons why the number 
of species in Terry Creek was so much 
lower than it was for the Duplin Estuary 
or the remaining portions of the Bruns¬ 
wick Estuary was Unit Hercules' toxa- 
phenc discharges were having a definite 
adverse Impact on the ecosystem (For 
the period 1975-1976 Dr. Reimold ex¬ 
pressed doubt that this was the case. ► 

Another difficulty with Dr. Reimold*s 
»tudy was that it did not analyze the 
whole ecosystem. Dr. Copeland. Hercules' 
w itness, testified that in developing water 
quality standards or in considering the 
effect of something in the system, one 
hould consider the system as a whole. 
As an example of what Dr. Copeland 
meant, in the several studies which he 
conducted in Galveston Bay, he sampled 
and studied all of the different categories 
of species, including phytoplankton, zoo¬ 
plankton. nekton < free-swimming or¬ 
ganisms), and benthic organisms (those 
which live on the bottom), and he also 
examined the water quality itself. 

Dr. Reimold in contrast did not make 
an analysis pf the whole system; he 
studied and compared only the nek tonic 
organisms in the Duplin Estuary, Terry 
Creek, and Brunswick Estuary. He did 
not sample and examine zooplankton or 
phytoplankton. Nor did he examine ben¬ 
thic organisms even though it is well 
known that toxaphene tends to settle in 
sediments, to which benthic organisms 
arc direcUy exposed, and even though 
Dr. Reimold was aware in 1969 <prior 
to the commencement of his studies) 
that there was toxaphene in the sedi¬ 


ments of Terry Creek at concentration 
levels in excess of 4,600 parts per million 
(ppm). 

Because there are often high fluctua¬ 
tions in the species and numbers of in¬ 
dividuals in "control" bodies of water, 
and fluctuations in species and numbers 
of individuals in both the control and 
the test body of water which ore un¬ 
doubtedly due to factors other than pol¬ 
lution levels, it is very difficult if nol 
impossible to make meaningful compari¬ 
sons of the effects of pollution by use of 
species diversity data, given the large 
number of unascertainable variables. 

For the same reason. Dr. Reimold con¬ 
ceded, It is hard to establish cause and 
effect relationships, and in order to draw 
conclusions one would have to get results 
which exceed these substantial varia¬ 
tions. Because of these substantial nat¬ 
ural variations, it Is extremely difficult 
if not impossible to draw any reliable 
conclusions from a comparison of ecosys¬ 
tems (even apart from all of the Inherent 
limitations of species diversity data set 
forth previously) when the ecosystems 
themselves are very different to begin 
with. The data indicate that Terry Creek 
and the Duplin Estuary are very differ¬ 
ent. Thus for example in the statistical 
analyses performed in Dr. Rcimold’s 5th 
Annual Report for all live of the years 
covered, based upon the number of in¬ 
dividuals in the samples, in 190 com¬ 
parisons made all but 22 showed statis¬ 
tically significant differences;~ln a simi¬ 
lar statistical analysis based upon bio¬ 
mass, of the 100 comparisons made, all 
but 10 showed statistically sigdifleant 
differences. These data indicate that 
the two systems are not comparable. 

In addition. Dr. Retinoid's sampling 
methods were seriously' deficient To an¬ 
alyze an entire ecosystem, one should m>c 
whatever nets and other equipment und 
devices arc necessary to got all the dif¬ 
ferent types of species. It Is Important 
to collect everything possible because, 
despite random selection of sampling 
areas or times, organisms are not ran¬ 
domly distributed. Livingston. In a well- 
respected study of kraft pulp mill efflu¬ 
ents in Appalachec Bay. Florida, used 
numerous techniques to assure collection. 
Sampling was carried out with dtpnets. 
seines, gill and trammelnets. otter trawls, 
and hook and line. 8ome stations were 
blocked off with seines and poisoned with 
rotenone. Larger predators and game 
Ashes not sampled by otter trawls were 
also followed by examination of catches 
made by sport fishermen at a local flsh 
camp and commercial fishing interests 
in the area Livingston used rarefaction 
procedures to correct differences in trawl 
sizes and trawl times. (It Is Interesting 
that at the end of his study Livingston 
questioned the validity of the various 
diversity indices he used as indices of the 
"health" of his Florida study area). 

Dr. Reimold, by contrast, used no rare¬ 
faction procedures and used only otter 
trawls. Tiffs typo of net is inadequate to 
collect all species of nekton. 

Furthermore, replication of sampling 
is important as a check on what is being 


collected, methods used, and repro¬ 
ducibility of suspect results. Reimold did 
not do duplicate sampling each time in 
each location even though in a number 
of instances he collected no organisms 
whatsoever in his trawl runs. Without 
replicate samples it fc» impossible to know 
whether the area was defaun a ted or 
whether he was Just collecting samples 
In the wrong places. 

As Dr. Reimold testified, use of several 
not sizes and Inclusion of day and night 
samples misht well produce great differ¬ 
ences in the number of individuals and 
species. This could significantly affect the 
results, as Dr. Reimold conceded. Dr. 
Roimold's explanation was that "it was 
just not one of those variables we had 
sorted through for." During the hearing 
It was revealed that though not dis¬ 
closed in his statement of "methods" in 
his 5th Annual Report, during the period 
1970-73 Dr. Reimold used two different 
sizes of otter trawl nets in the Duplin 
Estuary, though not in Terry Creek ap¬ 
parently. He also stated that for the first 
three years of his sampling he Included 
night samples as well as day samples in 
the samples taken from the Duplin 
Estuary and later changed his testimony 
to state that he had included such sam¬ 
ples In the Duplin data through June 
1075. Dr. Copeland testified that you 
usually get 20-25 percent more organisms 
by niiht than by day. The Livingston 
study referred to above collected as much 
as 50 percent more at night. (Neither 
of these points was included in Dr. 
Reimold's methodology section, contrary 
to sound scientific practice.) These in¬ 
adequacies in sampling methods make it 
impossible to draw valid conclusion* 
from the data generated. 

As indicated above, some organisms 
are more affected t>y toxaphene at one 
life stage than another. Dr. RcinioJd to 
date has produced no data on age or 
rhe of fish, though he conceded that 
these data are Important. Dr. Reimold 
has never measured water concentra¬ 
tions or studied pollutant concentrations 
in the field to compare their effects on 
aquatic organisms with the effects dem¬ 
onstrated in laboratory tests. 

Finally. Dr. Reimold’s study contained 
errors of nomenclature < mis klcn till ca¬ 
tion of species) and figures, which casts 
doubt both on the validity of the report 
and its conclusions. As one example of 
the errors In figures, his Tabic 10 shows 
no grass shrimp caught for the years 
1970-71. 1971-72, and 1972-73, while his 
Table 11 gives biomass of 4 grams, 16 
grams and 2 grams for grass shrimp in 
those periods. The errors were such Dial 
the report did not engender confidence 

20. As in the case of ondrin, following 
Us discharge from a point source an 
effluent containing a pollutant such as 
toxaphene typically becomes dispersed 
and greatly diluted. The area of dilution 
is referred to as a "mixing xone;" it will 
vary in size and shape from one body 
of water to another. It is reasonable to 
expect dispersion and dilution of a pol¬ 
lutant such os toxaphene In a ratio of 
300:1 or more following its discharges 
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into more receiving waters. A* discussed 
above for endrln. dischargers can take 
various steps to enhance dispersion and 
dilution. 

It is reasonable to expect that an 
effluent standard of not to exceed 1.5 
*g/l (average per day calculated over 
any one month) or IS *g/l (maximum 
In a sample (s) lor any working day), 
after dispersion and dilution in a reason¬ 
able mixing zone, will in most Instances 
achieve an ambient water criterion of 
0.005 pg/L 

Because of the natural variations in 
the receiving water hydrology and hy¬ 
drography. the actual boundaries of mix¬ 
ing zones can best be set and the opti¬ 
mum location for a discharge pipe estab¬ 
lished on a site-specific basis. More strin¬ 
gent effluent concentrations to provide 
an ample margin of safety for aquatic 
organisms and other organisms i includ¬ 
ing man* can be provided for under 
? 129.7 of the proposed regulations where 
needed at a particular site. 

There is no reason to believe that any 
significant environmental harm will re¬ 
sult from allowing an occasional excur¬ 
sion up to 5 times the average daily con¬ 
centration of 1.5 &/l, so long as the 
dally average (calculated over any rea¬ 
sonable period, such as a calendar 
month) is not exceeded. 

21. The Agency’s proposed muss emis¬ 
sion standard of 0.00001 kg/kkg of toxa- 
phene produced for existing manufac¬ 
turers was calculated by dividing the 
average daily mass emission (at the plant 
of the largest manufacturer of toxa- 
phene both in terms of production vol¬ 
ume and wastewater volume* by the 
estimated average dally production. The 
average dally mass emission was calcu¬ 
lated by multiplying the existing flow at 
Hercules* plant by the average concen¬ 
tration specified in the standards and 
applying a conversion factor to yield 
kg/day. The average daily production 
was determined by dividing the maxi¬ 
mum estimated annual production (in 
k«» by the number of operating days 
per year. 

The average wastewater flow volume 
from the Hercules toxaphene plant Is 167 
gpm. or .24 million gallons per day 
( MOO). Tills data was used by the Agen¬ 
cy in computing its proposed mass emis¬ 
sion standard. 

Although Hercules declined to furnish 
its precise production levels of toxaphene. 
it offered no evidence to contradict those 
presented by EPA and relied upon in 
computing its proposed mass emission 
standard. The production figure utilized 
by EPA was 50-80 million lbs. of toxa¬ 
phene per year. 

Although Hercules offered evidence 
that Its final discharge volume is 15-20 
MGD with a toxaphene concentration of 
between 5 and 10 micros rams per liter 
on the average, the evidence discloses 
tliat this is not the discharge from the 
toxaphene plant, but is a discharge to 
Terry Creek after dilution with approxi¬ 
mately 15-20 MGD of cooling water. 

No compelling evidence or justification 
was presented at the hearing to warrant 
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a modification of the proposed mass emis¬ 
sion standard so as to allow Hercules 
credit for its dilution of the wastewaters 
from its toxaphene manufacturing plant 
and thereby allow it to discharge mass 
amounts of toxaphene on a dally basis in 
excess of the levels proposed by the 
Agency. 

However. Hercules* objection that the 
mass emission standard would be diffi¬ 
cult to meet even if the concentration 
standard were met has prompted the 
Agency to reconsider the calculation of 
this number. The calculation in the pro¬ 
posed standard was based upon the maxi¬ 
mum production level, 80.000,000 lbs. per 
year, and the average wastewater flaw 
volume of .24 MGD. 

As stated in the preamble portion of 
the Notice of Proposed Ridemaking, the 
purpose of the mass emission standards 
is to prevent o manufacturer from uti¬ 
lizing dilution Instead of treatment to 
achieve compliance with the concentra¬ 
tion standard, rather than to impose an 
additional limitation more stringent than 
the concentration standard. 

If the calculation used to derive the 
mass emission level in the proposed 
standard were recomputed using the 
maximum wastewater volume for any 
month for which data are available (.20 
MGD. average for July 1974*. coupled 
with a production volume figure at the 
low end of the 50-80 million lbs. per year 
(U„ 50 million lbs. per year) the mass 
emission level for existing sources would 
be .00003 kg/kkg. 2 

Using the same figures and the con¬ 
centration level for new source perform¬ 
ance standards yields a mass emission 
standard for new sources of .0000002 
k kkg. 

Evidence was presented at the hearing 
(as discussed above with respect to en- 
drin > that if a plant ceases operation the 
residual amounts of the compound in the 
plAnt, Including piping, may result In a 
continued discharge of the compound. 
Because there would be no production 
level at that time on which a mass emis¬ 
sion level could be based, it would be 
reasonable to require that, during any 
calendar month for which the toxaphene 
manufacturing plant is shut down, the 
discharger must comply with a mass 
emission standard under which the pro¬ 
duction volume used is the average pro¬ 
duction level for the most recent 360 
days of operation of the toxaphene plant 


■The Actual calculation is am follows: Dally 
volume (£0 MOD) X maximum permissible 
toxspbene concentration expressed in poru 
per million (6015 ppm) X conversion fActor 
for gallons to pounds (8.33) r- pounds or tox*- 
pbene per day in discharge (.00375). 50.000.- 
000 pounds per year production divided by 
3S5 days per year -187 thousand pounds per 
day. 00375 pounds per day in discharge di¬ 
vided by 137 thousand pounds per day pro¬ 
ductions 00003 pounds discharge per thou- 
''And pounds of production or .00003 kg kkg 
of production. 

1 The new source mass emission standard 
bears the same ratio to the existing source 
mass emission standard as respective con¬ 
centration standards. Hence OOOOl < 1 / 1.5 = 
.000003 kg/kkg. 


(which approximates an operating 
year.) 

22. MR1, as part of the scope of the 
work described previously In connection 
with endrln. prepared and submitted a 
report entitled M Wastewater Treat¬ 
ment Technology Documentation for 
Toxaphene Manufacture.* 2 The MRI 
study considered data gathered from all 
four of the manufacturers (Hercules. 
Inc., Tenneco Chemicals. Inc., Riverside 
Chemical Co. and Vicksburg Chemical 
Co.». MRI considered information from 
each of these four plants, and all four 
were visited. Of these four manufactur¬ 
ers. only one filed an objection to the 
Agency's proposed standards for toxa¬ 
phene. namely Hercules. (Vicksburg 
Chemical Company filed comments which 
are discussed in the Summary' of Writ¬ 
ten Comments. > 

The technologies which MRI ex¬ 
amined for toxaphene. and believed to 
be the most feasible, were the same as 
those selected for endrin and discussed 
above, namely: reductive degradation 
resin adsorption, reductive degradation 
and resin adsorption in series, and car¬ 
bon adsorption. Similarly, the expert 
testimony of Dr. Keith Sweeny concern¬ 
ing reductive degradation, and of Joseph 
L Rizzo concerning the feasibility of 
carbon adsorption, as described above in 
connection with endrin. b also applicable 
generally to toxaphene wastes with only 
minor modification. 

Endrin and toxaphene are similar in 
both physical and chemical properties 
which are Important to the phenomenon 
of adsorption, such as polarity; both ore 
hydrophobic and both are only slightly 
soluble in water. The chemical natures of 
the two pesticides arc also similar; both 
are highly chlorinated products con¬ 
taining over 56 percent chlorine by 
weight. Both compounds can be expected 
to behave similarly in many chemical re¬ 
actions. such as oxidation or reduction 
and in fact both have been shown to be 
resistant to oxidation and susceptible 
to reductive degradation reaction. 

MRI utilized essentially the same data 
base for toxaphene as it did for endrin 
in arriving at its conclusions tliat each 
of the treatment systems mentioned 
would be feasible. However, while there 
is excellent laboratory data for each of 
these technologies, including reductive 
degradation tests run by Envirogenlcs on 
wastewater from Hercules’ toxaphene 
plant, there has not yet been constructed 
a pilot plant operation for a toxaphene 
manufacturer, as there has been in the 
case of the endrin manufacturer. Velsi- 
coi. 

Hercules presented the testimony of 
Lawler. Matuskey & Skclly Engineers to 
the effect that “there Is no established 
treatment technology" (emphasis added> 
which Hercules can utilize for comply¬ 
ing with the proposed standards and that 
It b not feasible to achieve operation of 
a treatment facility within one year 
after promulgation of the proposed 
standards. As In the case of endrin. the 
difficulty with the objections mode by 
the manufacturer (Hercules) is that they 


FtOUAl REGISTER, VOl 42, NO. 8—WEDNESDAY, JANUARY 12, 1 977 












are premised on the assumption that the 
Agency may not promulgate n standard 
unless there Is proof, in the form of ex¬ 
perience with actual treatment plants 
(or at least pilot plants) treating similar 
industrial wastes, that within one year 
a given technology can be installed and 
routinely achieve the standard without 
upsets or malfunctions. As discussed 
elsewhere in this decision the Agency 
docs not 8gree. 

23. The design flow for a treatment 
system utilizing the resin adsorption 
technology would Involve neutralisation 
and sedimentation, followed by nitration 
with a filter backwash (sludge removed 
would be incinerated or land filled) fol¬ 
lowed by the XAD-4 resin adsorption 
process. For both resin adsorption and 
reductive degradation, destruction of 
free chlorine is desirable. This can be 
done by exposure to sunlight for eight 
hours or by addition of sodium sulfite. 
(Removal of the chlorine prevents the 
discharge of copper in the effluent from 
a reductive degradation system) 

24. The design flow diagram for a re¬ 
ductive degradation system is essentially 
the same as for resin adsorption. The de¬ 
sign flow diagram for the two processes 
in series would begin with sedimentation, 
followed by filtration with filter back¬ 
wash. followed by the resin adsorption 
process, followed in turn by reductive 
degradation treatment. 

With respect to reductive degradation, 
the MRI report states that this technol¬ 
ogy can achieve levels below 3 *g/l. Dr. 
Mciners was asked at the hearings how 
much below 3 t*g/l could be achieved, and 
he testified that It would achieve less 
than 1 **g/I, based upon the most recent 
data received from Dr. Sweeny. Dr. 
Sweeny testified that toxaphene reduces 
more easily than endrln based upon his 
actual laboratory experience with efflu¬ 
ent from the Hercules plant, and that 
one should be able to achieve 0.1 ^g/1 of 
toxarhenc In the effluent using the re¬ 
ductive degradation technology. 

25. The carbon adsorption model sys¬ 
tem would involve neutralization and 
sedimentation followed by a filtration 
process with a filter backwash and 
.sludge disposal. This in turn would be 
followed by two carbon adsorption units 
in scries, with a third standby adsorption 
unit available to be switched on line as 
soon as the toxaphene shows signs of 
breaking through the first unit or ap¬ 
proaching the maximum desired effluent 
concentration. Spent carbon would be 
incinerated or thermally reactivated. 

The isotherm data for toxaphene indi¬ 
cate that the weight percent pickup by 
carbon adsorption would be even greater 
for toxaphene than for endrin at con¬ 
centrations below 6 pg/i. In its written 
report MRI estimated that carbon ad¬ 
sorption could achieve concentration 
levels in the effluent of less than &»g/l 
(parts per billion) of toxaphene. At the 
hearing Dr. Melners of MRI was asked 
how far below b^g/\ (5 ppb) could be 
achieved by carbon. Dr. Melners replied 
that using carbon adsorption "it is tech¬ 
nically feasible to reduce the toxaphene 
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concentration in water to below one part 
per billion." Mr. Rizzo of Calgon Corp. 
also testified that a carbon adsorption 
system could remove toxaphene from in¬ 
dustrial wastewaters to less than 1 ^g/l 
on a regular and consistent basis. These 
conclusions are borne out by repeated 
tests with toxaphene yielding labora¬ 
tory isotherm data reliably showing re¬ 
moval capabilities to levels below 1 j*g/l. 

Hercules lias had only limited experi¬ 
ence with carbon. They have a plant at 
Hattiesburg. Mississippi, which does not 
produce any chlorinated hydrocarbon 
pesticides. This plant has a carbon ad¬ 
sorption system with a reactivation fa¬ 
cility on site. The plant is not a Calgon 
installation and is not the modular type 
of system described by Mr. Rizzo. Her¬ 
cules’ witness. Mr. Charles Dunn, con¬ 
ceded that the failures of the carbon ad¬ 
sorption system were basically mechani¬ 
cal and not a result of failure of the car¬ 
bon adsorption technology itself. 

As noted previously during the discus¬ 
sion of treatment technology for endrin 
removal, with respect to all of the sys¬ 
tems discussed above, any problems with 
respect to pH, biological fouling, free 
chlorine, or excessive suspended solids 
can be readily solved. Calgon has the 
capability to thermally regenerate spent 
carbon containing chlorinated hydrocar¬ 
bons, Including toxaphene. 

26. In a draft report MRI had at one 
point expressed the opinion that it might 
take more than a year and perhaps sev¬ 
eral years to install treatment systems 
based upon the technologies described 
above. Prior to issuance of the report in 
final form, however, more current in¬ 
formation was obtained by EPA from 
Calgon Corp. with respect to installation 
time of a carbon adsorption system, from 
Environgcncis Co. with respect to instal¬ 
lation time of a reductive degradation 
system, and from Rohm and Haas with 
respect to installation time of a resin 
adsorption system. All of the companies 
indicated that such systems could be 
installed in less than one year. After 
review of this data by MRI and EPA, 
this portion of the draft was excluded in 
the final edition. 

According to Rohm and Haas, a treat¬ 
ment system hosed upon resin adsorp¬ 
tion would take approximately 42 weeks 
to deliver a 100 gpm system, and as long 
as 62 weeks till start-up. 

Dr. Sweeny testified that a wastewater 
treatment system based upon reductive 
degradation technology with a design 
capacity of up to three hundred gallons 
per minute wastewater flow could be de¬ 
signed and installed so as to commence 
operation within a period of one year or 
less from date of placement of an order. 
Dr. Sweeny, who has run tests using 
actual Hercules effluent, testified that 
thLs one-year period included bench scale 
testing at the laboratory, further test¬ 
ing at the toxaphene manufacturing site, 
design, installation, and full operation 
including the working out of any start¬ 
up problems. He believes Environgcncis 
would contract to install such a system 
to achieve 1.5 micrograms per liter of 
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toxaphene In the effluent within the one- 
year period. 

Although it took over 1 Mir years to in¬ 
stall the Vclsicol pilot plant, a reductive 
degradation treatment system to treat 
toxaphene could be installed and operat¬ 
ing within n year, became toxaphene re¬ 
duces readily, ard much of the informa¬ 
tion and experience which has been 
gained In the cndrin/heptachlor experi¬ 
ence will be directly translatable to the 
toxaphene Job. Ai Dr. Sweeny testified, 
much has been learned over tl>e past 
year. In addition, the degradation char¬ 
acteristics of toxaphene are known, and 
the equipment, needed to assemble the 
system can bo obtained and put together 
in a period of 00 days. Thus as Dr. 
Sweeny testified. "I feel very confident 
that this Job could be accomplished well 
within the year framework that is men¬ 
tioned.” 

As noted above In the discussion of 
treatment technology for endrin, Joseph 
Rizzo of Calgon Corp. testified exten¬ 
sively on the features and characteristics 
of wastewater treatment systems based 
upon carbon adsorption. He testified 
that based upon his experience, a car¬ 
bon adsorption system can be designed 
and constructed within substantially less 
than one year of placing on order, as¬ 
suming that an adsorption service is 
used. 

In response to questions from counsel 
for Hercules. Mr. Rizzo testified that he 
was authorized on behalf of Calgon to 
state that Calgon would agree to design 
and construct an industrial treatment 
system for a toxaphene manufacturing 
plant which would consistently achieve 
a monthly average effluent concentration 
of toxaphene of 1.5 *g/l and to have It 
operational within one year from the 
date of placement of the order. 

The timetables suggested by Lawler, 
Mutuskey & Skelly (2Mi to 3!4 years) 
arc more leisurely timetables based on 
a conservative approach to designing a 
treatment facility. There is no question 
that such an approach would yield a 
greater degree of confidence in the ulti¬ 
mate treatment level and functioning 
of the treatment plant and perhaps 
would permit design of a system at re¬ 
duced cost, but such an approach is not 
necessary. With a lesser degree of confi¬ 
dence the technologies can clearly be in¬ 
stalled and operational within one year. 
Carbon adsorption technology, for in¬ 
stance. has in several instances been used 
on an emergency basis to clean up spills 
of organochlorine pesticides. 

27. In addition to considering the feasi¬ 
bility of tlure technologies, MRI per¬ 
formed on extensive cost analysis. Al¬ 
though MRI’s co?ts include a pH ad¬ 
justment tank and sedimentation and 
filtration, Hercules' witnesses conceded 
that some of these costs might be re¬ 
duced or eliminated in view of the fact 
that Hercules already has pH control, 
lagoons which are available for sedi¬ 
mentation or settling, separation tanks, 
pumping ciuipment. and spill control 
facilities. In addition. Hercules already 
has a laboratory and gas chromato¬ 
graphic analysis equipment. 
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The cost of a toxaphene wastewater 
treatment system based upon reductive 
degradation system would not be signifi¬ 
cantly greater than the coat of a system 
to treat endrin at VclslcoTs plant. There 
ore only two additional features which 
a system to reduce toxaphene would 
have. First, there should be a nitration 
step to remove any sediment (this is 
already in place at Vclslcol): ond sec¬ 
ond. there would be a neutralization step 
with respect to the active chlorine pres¬ 


ent in waste such as that coming Iron) 
Hercules. This would involve chemical 
or photochemical neutralization, which 
would add not more than 10 percent to 
the cost. 

Hercules manufactures approximately 
120 different products. Its plant is ap¬ 
proximately 50 years old. The average 
waste flow from its toxapliene production 
plant is 167 gpm. or 0.24 million gallons 
per day. with an effluent concentration 
averaging approximately 114 ugSl of tox¬ 


aphene This waste flow is diluted with 
cooling water to produce an eventual dis¬ 
charge of 15 to 20 million gallons per 
day. which dilutes the toxaphene con¬ 
centration allegedly to less than 10 pg/\, 
A summary of the MRI conclusions 
with respect to reduction levels achiev¬ 
able and associated coots for each of the 
four alternative systems (as well as Her¬ 
cules* existing system), for alternative 
wastewater flow* rates of 200 gpm and 
300 gpm. are set forth as follows: 
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28. As noted above. ADL prepared an 
economic impact assessment for EPA of 
the Impact of compliance with the pro¬ 
posed toxic pollutant effluent standards 
for toxaphene. ADL concluded that 
“since Hercules can meet the proposed 
standards using reductive degradation 
or carbon adsorption, the add itional cost 
it would incur is less than $0.0090 kg 
• treatment cost to selling price ratio 
equals U percent). This additional cost 
would not be judged as being economi¬ 
cally impactive to cither the company 
or the community.“ ADL concluded that 
for no toxaphene manufacturer would 
the additional cost exceed 2.1 percent 
of the selling price. 

Hercules' own independently retained 
engineering experts. Lawler. Matusky k 
Skelly. concluded from their analysis 
that the costs, including both capital 
ond operating costs, of compliance by 
Hercules with EPA’s proposed standards 
would amount to less than 2 percent of 
the price of their toxaphene product. 

The ADL report also concluded with 
respect to formula tor* of toxaphene as 
well as the other three pesticides subject 
to the proposed standards that "It is very 
unlikely that any formulators will incur 
significant costs in implementing treaU 
ment to meet the proposed standards." 

No credible or substantial evidence 
was offered at the hearing which would 
suggest that compliance with the pro¬ 
posed standard would result in a signifi¬ 
cant economic impact to either the com¬ 
pany or the community. Because there is 
no reason to believe that the standards 
cannot be achieved there is no reason 
to consider the economic impact which 
would result in the unlikely event that 
one or more toxaphene plants were shut 
down due to failure to comply with the 
.standards. 

29 In the Agency's proposed stand¬ 
ards. it was specified that the acceptable 
analytical method for measuring and 


monitoring for the presence of any of the 
four toxic pollutants Is the method spec¬ 
ified in 40 CFR Part 136. except that 
under those sections where discharge of 
the pollutant is prohibited, a one-liter 
sample size is required to increase the 
analytical sensitivity. (See subsections 
(b> <2> and <c) (2) of II 129.100-129.103.1 

The EPA-approved method for meas¬ 
uring and monitoring for orgnnochlo¬ 
rine pesticides (including aidrin/dieldrln. 
DDT (DDD, DDE), endrin and toxa¬ 
phene) in industrial effluents is net forth 
in a document entitled "Method for 
Organochlorine Pesticides in Industrial 
Effluents’*, and is based upon the use of 
gas chromatography. By the use of this 
method aidrIn can be detected at 0.001 
Mg/1, dieldrln and DDE can be detected 
at 0.001 ;*g/l. and endrin can be detected 
at 0.003 nt/l The usual detection level 
for endrin is 0.003 to 0.004 Mg/1. Toxa¬ 
phene concentrations In water samples 
can be reliably detected using ga& 
chromatography at 0.5 pg/1 level, and in 
some cases down to the 0.1 *g/l level. 

Although the "Method for Organochlo¬ 
rine Pesticides in Industrial Effluents" 
document prescribes a sample of 100 
milliliters, and although this sample size 
is adequate for a detection level of 1 
Mg/1, increasing the sample to 1 liter 
(which is ten Umes 100 milliliters) will 
increase the analytical sensitivity. This 
will enable the person running the test 
to detect the pesticide at the levels stated 
above. 

No convincing evidence was introduced 
at the hearing to contradict the fore¬ 
going. 

Since enforcement proceedings against 
dischargers would be based on violation 
of the - -•(cable discharge limits and not 
on tl nt criterion Itself, the fact 

that the ambient criterion level is below 
detectable limits Is of no concern in mon¬ 
itoring for compliance with these stand¬ 
ards. 


30 As noted above in the discussion of 
endrin. the Agency believes that toxa¬ 
phene is injurious to human health 
within the meaning of S 402(k). and that 
i 129.5 of the Agency’s proposed regula¬ 
tions correctly provides for the Incor¬ 
poration of the proposed standard for 
toxaphene into existing NPDES permits 

31. As noted above In the discussion of 
endrin. discharges of toxaphene into 
POTW’s are not required to be made sub¬ 
ject to the proposed standards. The 
Agency is currently developing pretreat¬ 
ment standards covering dischargers of 
toxaphene under f 307(b). 

Summary or Written Comments 

The principal written comments of a 
substantive nature, together with the 
Agency’s responses thereto, are summa¬ 
rized below (except to the extent dealt 
with elsewhere in this decision): 

< 1) The New York State Department of En¬ 
vironmental Conservation suggested that dis¬ 
charges from areas subject to contamination 
solely by air fallout should not ho excluded 
a.«» provided in subsection (b)(1)(H) of 
II 129.100-103, In order to avoid a “loophole 
which, in their opinion, would permit effluent 
concentrations of toxic pollutants to exceed 
those deemed safe. The Slate also suggested 
that this would provide for easier enforce¬ 
ment luce the Agency would not have to 
prove that an effluent containing an excessive 
concentration was not contaminated by air 
fallout 

The Agency's authority under | 307‘ft) 
la limited to discharges of toxic pollutants 
from point sources. Insofar as the 8tale’s 
comment relates to nonpoint sources of 
contaminated storm water, it b properly 
addressed to the organization developing 
the relevant areawide waste treatment 
management plan under i 208 of the Act 
Insofar as it relates to point sources of 
contaminated storm water, adequate reg¬ 
ulatory authority is provided under 
4 124.83 and I 125.52 of the regulations. 

Regarding enforcement, it is the Agen¬ 
cy’s position that the permittee has the 
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burden of demonstrating that his dis¬ 
charge Is excluded under subsection <b) 
IHIi) of 88 129,100-103. 

New York 8tate also commented that 
the f 307(a) standards would limit pol¬ 
lution from air fallout to amounts not 
to exceed levels resulting in 0.003 *ig/l for 
Mdrin/dtddrln or 0.001 *g/l for DDT, 
DDD and DDE in the receiving waters. 
Nothing In these standards is intended 
to directly or indirectly control receiving 
water concentrations of aldrln/dleldrin 
or DDT <DDD. DDE) by regulating air 
emissions of these compounds. 

(2) Several comment*r* mentioned possi¬ 
ble adverse environmental effort* resulting 
from the use of evaporation ponds. New York 
Bute recommended use of either a chemical 
landfill or total Incineration. 

The Agency concurs that an evapora¬ 
tion pond can pose a threat to wildlife 
if not properly screened and fenced. The 
Agency also recognizes that air emissions 
Iiom ponds and landfills and leaching 
from landfills could possibly be sources 
ol contamination, if appropriate facili¬ 
ties are not used. The amount of evapo¬ 
rative losses to be expected from aldrin/ 
dleldrin and DDT iDDD, DDE) Is un¬ 
known. Data showing the presence of 
these materials in bottom materials of 
natural water bodies over long periods of 
time confirm the Agency's expectation 
that these pcsticidnl materials would be 
tightly adsorbed to bottom sludges. This 
would indicate that losses as vapors are 
likely to be Insignificant. 

In any event It Is the Agency’s position 
that where an evaporation pond, land¬ 
fill or incineration is suggested as an al¬ 
ternative technology for disposal of toxic 
wastes, only suitably designed, located 
and operated facilities should be consid¬ 
ered for such disposal. Specifications for 
fcuch facilities are outside the scope of 
these standards. 

*3) Several comments were received with 
r^pcct to the site-specificity and cost of 
the evaporation pond technology Identified 
by the Agency as a treatment system appli¬ 
cable to aldrin/dleldrin and DDT. (DDD. 
DDK) manufacturers and forma latora. 

The Agency recognizes the limitations 
Inherent in the evaporation pond tech¬ 
nology. In areas where precipitation 
greatly exceeds evaporation this tech¬ 
nology may be inappropriate. However, 
even in areas with a net precipitation 
balance, the evaporation pond may be 
‘ lpplcraented with the use of heating, 
aeration, fixed or movable roofing sys¬ 
tems. and wicks to enhance evaporation. 
Furthermore, the volume of wastes to be 
treated may be reduced by the roofing 
over of areas subject to the regulations 
In order to prevent runoff, or by the 
elimination of water from the process. 

Tlie Shell OU Company commented 
that the Agency’s projected capital cost 
of S2S.000 and annual operating cost of 
$6,000 for an evaporation pond servicing 
a projected 1 million pound per year 
aldrin production plant might be too low’ 
due to the need for a larger size pond 
than the one evaluated In the MRI re¬ 
port. in light of these comments the 
Agency again reviewed the design cri¬ 
teria and costs with its contractor. Mld- 
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west Research Institute <MRI>. This re¬ 
view confirmed the Agency's belief that 
the technology is feasible and the costs 
are reasonable. 

It Is expected that this technology 
could be used, if at all, by a new source. 
If an existing source should seek to in¬ 
stall this technology the costs could be 
greater, depending on its particular 
climatological and physical circum¬ 
stances. Thus an existing source may 
wish to consider less costly alternatives. 
A new source, on the other hand, can 
avoid the potential problems of net pre¬ 
cipitation balance through careful site 
selection and can reduce flow volume so 
that the size and cost of an evaporation 
pond would be minimized. While it is 
conceivable that in a given case sttc se¬ 
lection might result in “hidden" costs 
such as Increased distance to market (or 
for that matter, hidden benefits). these 
costs and bcncflU arc too speculative to 
be quantified by the Agency. 

(4) New York Slate commented on the 
amount of dilution necessary to achieve the 
ambient water criteria and indicated that, 
taking into account background levels re¬ 
sulting from fallout, the effluent standards 
alone might he insufficient to ensure that the 
ambient water criterion would be met. 

In the preamble to its June 10. 1976 
proposal <41 FR 23579-80>. the Agency 
acknowledged its reliance on dilution 
and dispersion of wastewater discharged 
into the navigable waters to achieve the 
ambient water criteria. During the course 
of the hearings, the Agency presented 
the testimony of Dr. William Brungs and 
Dr. Richard Callaway, both experts in 
the area of “mixing zones," In support 
of Its standards. 

The Agency believes that sufficient di¬ 
lution and dispersion will occur in vir¬ 
tually all situations. However, in the 
event that such dilution and dispersion 
do not occur, | 129.7 of the regulations 
provides a “tightening variance" whereby 
a more stringent effluent limitation may 
be established to achieve the ambient 
water criterion where insufficient disper¬ 
sion takes place. . 

(6) The UJS. Department ot Agriculture 
indicated that the time allowed for Inter¬ 
agency review wa* Insufficient* 

The Agency agrees that the time frame 
for review’ was short, but the Agency was 
unable to allow further time for review 
under the constraints of the statute and 
the consent agreement In NRDC v Train, 
Civ. No. 75-172. supra. 

(6) The U8. Department of Agriculture 
Indicated that there was Insufficient evidence 
to Justify “zero discharge’* standards for the 
four pesticide? under consideration aud that 
they could result In plant closures. 

With respect to aldrln/dleldrin and 
DDT. DDD and DDE. a* indicated else¬ 
where herein the Agency has received 
no comment from manufacturers or 
formulAtors suggesting that the stand¬ 
ards cannot be met. With respect to 
endrin and toxaphene. zero discharge 
applies only to formula tors. The Agency 
believes that the reports cited In Its 
statements of basis and purpose present 
sufficient evidence to Justify zero dis¬ 
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charge standards for formula tors of 
endrin and toxaphene and for manufac¬ 
turers and formula tors of aldrtn/dicldrin 
and DDT (DDD, DDE). Those reports In¬ 
dicate that the standards will not have 
a significant economic impact. 

(7) The US. Department of Agriculture 
suggested that the teat protocol*, used to 
evaluate toxicity do not evaluate metabolism 
or degradation or the compounds and that 
the teats do not determine hovr pH, hard- 
newt, turbidity and temperature affect the 
ultimate fate of the chemical* in the envi¬ 
ronment. U3DA requested that an environ¬ 
mental Impact atatement and an inflation 
impact statement be filed 

To determine the environmental fate 
of the four substance* under all the pos¬ 
sible conditions of pH. temperature and 
the like would be administratively in¬ 
feasible. The EPA believes the studies 
submitted as part of its statement of 
basis and purpose adequately demon¬ 
strate the persistence of the toxic aub- 
stances in question. 

Section 511 of the Act provides thnt no 
action of the Administrator shall be 
deemed a major Federal action signifi¬ 
cantly affecting the quality of the human 
environment within the meaning of the 
National Environmental Policy Act of 
1969 <“NEPA"). 83 8tat. 852. with excep¬ 
tions not pertinent here. Thus, under 
$ 101(b) of NEPA an environmental im¬ 
pact statement Is not required. And. as 
discussed elsewhere herein, the Agency 
does not believe an inflation impact 
statement Is required. 

(8) Tho National Agricultural Chemical* 
Association C'NACA") criticized the proce¬ 
dures and time frames required to be fol¬ 
lowed prior to promulgation of the standard, 
stating that the procedure* precluded the 
assembly of a fair and Impartial record and 
that additional time for gathering evidence 
should be allowed. 

At the time the Rules of Pratice were 
proposed, the public was afforded ample 
opportunity to submit comments and all 
such comments were taken Into consid¬ 
eration by the Agency prior to their final 
promulgation of the rules. NACA should 
have made its criticisms of the Rules of 
Practice then. The short time frame for 
the standard-setting process Is man¬ 
dated by 6 307(a) of the Act, which indi¬ 
cates that Congress considered toxic 
pollutant discharges a very serious 
matter. The Agency believes that its 
Rules of Practice permit compilation of 
a fair and impartial record. 

The Agency agrees thnt the time frame 
for the development of toxic pollutant 
effluent standards under f 307(a) is very 
short If NACA believes that a longer 
period is more appropriate, it should ad¬ 
dress this suggestion to Congress. 

<9) NACA commented that the Agency 
ahould not have given leas weight to eco¬ 
nomic and technological consideration than 
to environmental and public health con- 
cidenttlonc. 

As explained In the preamble to the 
June 10. 1976 proposal (41 FR at 23578). 
the Agency Is required under 8 307(a) of 
the Act to place primary concern on the 
protection of environmental health. 
While the Agency believes that standards 
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could have been set without regard to 
technological or economic considera¬ 
tions, in the absence of anything in the 
statute precluding consideration of such 
factors, the Agency concluded that the 
interests of responsible rulemaking 
would be best served by at least giving 
them some consideration in the rule- 
making process. There is no basis in the 
statute for giving equal or greater weight 
to economic and technological considera¬ 
tions than to environmental and public 
health considerations. 

( 10) NACA and the Pesticide Formulator* 
Association ("PFA") questioned the reli¬ 
ability of responses received from the tele¬ 
phone surrey conducted by ADi» during the 
preparation of their report assessing the eco¬ 
nomic impact of the standards on the 
formul&tor Industry. The surrey had sought 
information from formutators as to the 
feasibility of compliance with the effluent 
standards. NACA and PFA claimed that 
ADL's failure to identify the purpose of Its 
survey caused the respondents to withhold 
information as to known difficulties which 
they had experienced with formulator waste 
treatment system*. 

The telephone survey was used for the 
limited purpose of confirming informa¬ 
tion assessing the feasibility of compli¬ 
ance with the standards as proposed. The 
survey served as a mechanism to elicit 
constructive comments from those form¬ 
ula tors who would potentially be af¬ 
fected by the regulations but it was not 
the sole basis for the economic assess¬ 
ment for the Agency’s standards. Tech¬ 
nology assessment was based principally 
on the MRI report, which included visits 
to plants. The ADL report should be 
considered reliable in light of the limited 
purpose for which the telephone survey 
was made. 

Formulators were given the oppor¬ 
tunity to participate in the hearings, but 
none did so. Written comments sub¬ 
mitted on behalf of formulators con¬ 
tained only generalized and unsupported 
assertions that the standards cannot be 
met. In the absence of specific evidence 
submitted by formulators. the Agency 
cannot disregard the carefully re¬ 
searched and considered opinions of its 
contractors. 

(11) NACA claimed that a zero discharge 
requirement for formulator* was unreason¬ 
able due to an inability to collect and proec** 
runoff water 

In its supporting materials for the 
$ 307<a> standards, the Agency ad¬ 
dressed the technological problems in ap¬ 
plying the standards to formulators. As 
part of its review, the Agency identified 
a technology incorporating the use of 
roofing, diking and other methods to 
eliminate the pestlcid&l contamination 
of runoff from formulator facilities. The 
Agency concluded that the application 
of the identified technology was both 
technologically and economically feasi¬ 
ble for both large and small formulators. 
The Agency also Identified the evapora¬ 
tion lagoon as an alternative for formu¬ 
lators where such a facility would be 
feasible. 

(12) Tilt National Fisheries Institute sup¬ 
ported the proposed regulations and stated 
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that the proposed standard for toxaphene 
and endrtn manufacturers would provide an 
adequate degree of protection to fUh. wild¬ 
life and humans. They urged the expeditious 
promulgation of pretreatment standards for 
dischargee of these toxic pollutants Into pub¬ 
licly owned treatment works and stressed 
the importance of further monitoring of 
endrln and toxaphene discharges In order 
to asses* the need for more stringent stand¬ 
ard*. 

The Agency is in agreement with these 
suggestions. As stated in the preamble 
to tile Notice of Proposed Rulemaking, 
the Agency is in the process of develop¬ 
ing pretreatment standards for these 
pesticides. It will* moreover, continue to 
monitor for their presence in the na¬ 
tion’s waters to determine whether in the 
future the standards established at this 
time should be revised so as to provide 
greater stringency. 

(13) PFA dUagreod with the Agency'• coat 
figuren for pestlcldo formulator compliance 
with a zero discharge limitation. The com¬ 
ment said that baaed on MRI estimate*, coat* 
for In* tall tug evaporation lagoon*, diking, 
and pumping of storm water, would involve 
capital Investment* of $48,200 and on annual 
operating expert** of $10,110. thereby caus¬ 
ing a 60 percent Increase In a facility's capi¬ 
tal value for an average 175,000 pound* per 
year toxaphene formulation plant. 

The comment misinterprets the cost 
figures provided by MRI to the Agency 
and assumes that use of an evaporation 
lagoon would be required. The estimated 
costs for compliance by formulators were 
from $1,000 to $4,000 (see 41 FR at 
23585 •. These costs would cover roofing, 
diking and other runoff control measures. 

If the runoff control measures were im¬ 
plemented. the Agency docs not believe 
that the use of an evaporation lagoon 
would be required. PFA acknowledged 
that in the formulator industry, proc¬ 
esses are designed for zero discharge of 
process and waste streams. 

Since the estimated cost of runoff con¬ 
trol facilities is nominal, the Agency be¬ 
lieves that the economic impact upon 
the formulator industry would be insub¬ 
stantial. Since presently available tech¬ 
nology can achieve a prohibition without 
substantial adverse economic Impact to 
formulators. the Agency believes that it 
is reasonable to require compliance with 
this admittedly very stringent standard. 

(14) PFA HUggeat* that formulator* should 
be allowed to discharge as much a* manu¬ 
facturer*. 

The standard for manufacturers of 
toxaphene and endrln is leas stringent 
than that for formulators for the reason 
that manufacturers cannot comply with 
a zero discharge standard whereas for¬ 
mulators can. The Act recognizes in 
i 307<a> (5* that different standards will 
be set for different categories of dis¬ 
chargers discharging the same substance. 
The standard for manufacturers is never- 
tlieless considered sufficiently stringent 
to provide an ample margin of safetv as 
required by ft 307(a) (4). 

(15) American Cyananild questioned the 
analytical method* the Agency chose to uoc 
to determine whether a aource U in compli¬ 
ance with the regulation* Their comment 
al*o suggested a modification of the "Meth¬ 


od Section” (aubecctions (b)(2) and (c)(2) 

of f| 129.102 and 129.103.) 

The Agency’s definition of “prohibited 
as set forth at ft 120.2(d) of the regula¬ 
tions specifies that the absence of the 
pollutant shall be determined by “any 
analytical method.” For the “Analytical 
Methods Acceptable” sections the Agency 
specifies the method set forth at 40 CFR 
Part 136 for those standards permitting 
a discharge. Where the standard is zero 
discharge, a larger sample size than that 
recommended in 40 CFR Part 136 is re¬ 
quired to increase analytical sensitivity. 

The Agency intends that the method 
specified in the Method Sections will be 
used to show presumptive compliance 
with the standard. However, the Agency 
has specifically’ reserved its prerogative 
to apply a more sensitive method to a 
particular discharge for detcrmlnm* 
whether a source is in compliance with 
a prohibition. Thus, if the prohibited 
pollutant should be detected by any 
method, the discharger will be found to 
be in violation of the standards. A dis¬ 
charger may raise any challenge to the 
more sensitive method in the enforce¬ 
ment proceedings. 

(10) One comment or disagreed with the 
Agency'* finding* that DOT I* acutely toxic ta 
fish. anlmaU and man nnd that it I* among 
the most highly toxic of those substance., 
known. 

The Agency set forth considerable data 
as to the toxicity, persistence, degrad¬ 
ability and environmental fate and 
effects of DDT (DDD. DDE* in the Cri¬ 
teria Document for DDT iDDD. DDE» 
which was an integral part of the 
Agency’s statement of basts and purpose 
underlying the regulations. In light of the 
overwhelming evidence documenting the 
harmful environmental effects of DDT 
and its metabolites, the Agency con¬ 
clude* that its statements supporting a 
prohibition of DDT are warranted and 
that such a prohibition is necessary to 
provide an ample margin of safety. The 
cancellation of most uses of DDT pursu¬ 
ant to proceedings under the Federal 
Insecticide. Fungicide and Rodcnticidc 
Act iFIFRA* further bolsters the 
Agency' s conclusions that DDT is highly 
toxic and indeed poses a cancer risk to 
man. 

(17) Thr Ford Motor Company submitted 
comments objecting to the inclusion of an 
ambient water criterion for each of the four 
pesticide* on the ground* that thl* exceeded 
the Agency * authority under section 307(a) 
of the Act. U the Agency should choose to 
Include them, however. Ford urged the adop* 
tkm of the criteria on a ca*e-by-ca*e base 
claiming that national criteria were aclentin- 
cally inappropriate and unnecessary. 

Since these are national standards, a 
case-by-case approach to the ambient 
water criteria would be inappropriate 
and would require extensive duplication 
of effort. It should also be noted that the 
criteria recommended by the Agency in 
these proceedings are consistent with 
those being recommended to the States 
under section 304(a) of the Act. 

While establishment of such criteria 
are not legally required under section 
307(a). they provide a most helpful in- 


FEOCtAl REGISTER, VOL 42. NO. $—WEDNESDAY. JANUARY 12. 1977 








RULES AND REGULATIONS 


2611 


tcrmediate step in establishing levels o l 
effects to be avoided, and in setting, in 
torn, the effluent standards themselves 
which are to guard against such effects. 
They also provide a triggering mecha¬ 
nism for the “Lightening variance clause" 
stablished in section 120.7 for water 
bodies to which a discharge at the levels 
in the standards still would not provide 
an ample margin of safety owing to site- 
specific peculiarities. 

1 18) Vtekfiburg Chemical Company charged 
that the Agency had failed to consider the 
cost of analytical requirements and its im¬ 
pact on the small pesticide manufacturers. 

The MRI reports which assessed the 
available treatment technologies for each 
of the four pesticides at issue Included 
laboratory" costs as direct costs. In ad¬ 
dition to using the MRI report evalua¬ 
tions as the basis for its own report. ADL 
included estimated analytical costs of 
$40,000 per year for outside laboratory 
work in its economic assessment of the 
tandards. 

The Agency notes that no additional 
cost would be incurred for those sources 
whose NFDE8 permits already require 
pesticide analyses to be performed since 
the monitoring required by the proposed 
regulations would essentially duplicate 
that presumably already required in the 
NPDE8 permit. 

(10) Vickuburg Chemical Company claimed 
Umt the Agency failed to establish that nrw- 
rnt discharges of toxaphme from exiting 
point sources are causing the ambient water 
criterion set forth in the standards to be 
exceeded. Vicksburg further claimed that the 
Agency did not provide "demonstrated*' tech¬ 
nology for new source performance standards 
pursuant to sections 304 and 300 of the Act. 

By these comments, the company 
dearly misinterprets the Agency's au¬ 
thority to establish effluent standards for 
toxic pollutants under section 307<o) of 
the Act. Since chlorinated hydrocarbon 
raticides including toxaphene have been 
found to be highly toxic to a wide variety 
of organisms and to be highly persistent 
in the environment, these regulations are 
intended to provide protection against 
ut id pa ted damage from the continued 
accumulation of these materials In the 
environment. Discharges in excess of the 
tandards urged by the Agency for exist¬ 
ing sources are likely to result In the 
ambient water criterion being exceeded, 
at least in some locations; hence the 
need for the standards. The standards for 
new sources provide an even more ample 
margin of safety, as the Agency is clearly 
authorized to do under section 307(a). 
Section 307(a) standards are technol¬ 
ogy-forcing regulations and need not be 
based on existing, in-place technology. 
The provisions of sections 304 and 300 
do not apply to standards issued under 
section 307(a). 

(21) Objection* were received with respect 
to three sections of the general regulations: 
1120 0, relating to credit for pollutant* in 
the Intake water: t 120.5(c) relating to revi¬ 
sion of NPDE8 permit* to require compliance 
with * toxic pollutant effluent standard: and 
I 120,7 relating to the '’tightening variance.* - 

As indicated above, the general regula¬ 
tory provisions are not "standards" sub¬ 


ject to the formal rulemaking proce¬ 
dure. but the Administrator has Included 
them in the June 10 proposal to ensure 
informed rulemaking. 

Objection was made to I 129.6 (the so- 
called "net-gross" regulation). which 
relates to adjustment of the effluent 
standard for the presence of a toxic pol¬ 
lutant in the intake water, because credit 
is given only if the intake water Is taken 
from the same body of water as that into 
which the discharge is made. 

Section 129.6 is essentially the same 
as the Agency's net-gross regulations for 
NPDES permits Issued under section 402 
of the Act (40 CFR 4 125.24(c) and 
f 125.28). Under all of these sections, in 
order to obtain credit for pollutants in 
the water supply the discharger must 
show (1) that the water supply and the 
receiving water are the same body of 
water and <2) that the pollutants in the 
water supply will not be removed by any 
wastewater treatment system whose 
design capacity and operation were such 
as to reduce pollutants to the level re¬ 
quired by the standards in the absence 
of the pollutants in the water supply. 
Section 125.28 has been held valid in 
Hooker Chemicals <9 Plastics Corp. v. 
Train, 537 F. 2d 620, 633 <2d Cir. 1976) 
and American Petroleum Institute v. 
KPA, 9 E.R.C. 1252.1261 (10th Cir. 1976). 
In each case the court specifically noted 
the "same body of water" restriction. In 
Appalachian Power Co, v. TTrain. 9 EJi.C. 
1033, 1053-4. as modified 9 E.R.C. 1274 
< 4til Cir. 1976) and In American Iron and 
Steel Institute V. EPA, 526 F. 2d 1027. 
1056 (3d Cir. 1975). a contrary result 
may be implied. The "same body ol 
water" requirement was not squarely ad¬ 
dressed in any of Uiese cases, and the 
regulations have not been remaned to the 
Agency. Challenges to the net-gross regu¬ 
lations in American Iron and Steel In¬ 
stitute v. Train . Doc. No. 75-2124. 75-2148 
(Third Circuit, Oct. 5, 1976) and Dia¬ 
mond Shamrock Corp . v. Train . Civ. No. 
75-1917 (D. D. C. Oct 22.1976). were dis¬ 
missed on the ground that the regula¬ 
tions were not ripe for Judicial review 
until they had actually been applied to 
a discharge. The Agency believes the 
"same body of water" requirement in 
4129.6 of tho proposed regulation is 
valid. 

American Iron and Steel Institute 
("AISX") also objects to 8 129 6 because 
it provides that credit for pollutants In 
the water supply will not be granted 
unless: 

it Is demonstrated • • • that the toxic pol¬ 
lutants present In the ownsr*s or operator's 
intake water will not be removed by say 
wastewater treatment systems whose design 
capacity and operation were such as to reduce 
toxic pollutants to the levels required by the 
applicable toxic pollutant effluent standards 
in the absence of the toxic pollutant In the 
Intake water. 41 PH 23503 (June 10, 1970.) 
(emphasis added) 

AISX interprets this to mean that if 
“any conceivable" wastewater treatment 
would remove the pollutants credit will 
not be allowed. This result Is not in¬ 
tended by the Agency. The word "any" 
refers to whatever wastewater treatment 
systems are in place or planned, so long 


as their design and operation 1$ such us 
to reduce toxic pollutants to the levels 
required by the applicable standard. 

AISI also objects that the proposed 
regulations deny credit when a dis¬ 
charger treats its water before using it 
A similar provision was contained in 
4 125.28 of the regulations, which was 
upheld in American Petroleum Institute 
v. EPA , supra . The Agency continues to 
believe that such a provision correctly 
interprets the Act 

AISI objected to § 129.7 because it does 
not provide for a "looeening” variance 
where local conditions permit The 
Agency believes that 4 307(a) requires 
nationally applicable toxic pollutant ef¬ 
fluent standards. The effect of the modi¬ 
fication proposed by AISI would be to 
require the Agency to make site-specific 
determinations whenever requested by a 
discharger. This would not only be ad¬ 
ministratively burdensome on the 
Agency, but it would completely under¬ 
mine the national standard set forth in 
the regulations. 

As the court said in Gulf Oil Corp. v. 
Htckel. 435 F. 2d 440 (D C. Cir. 1970, 

“Administrative agencies and officers have 
a primary task to administer brood policy 
mandates for the common good of our so¬ 
ciety. and they cannot be required to refine 
their rules to assure tailor made equity for 
each of the complexities that may arise ” 
(at 447) 

The tightening variance allows the 
Agency to promulgate a reasonable na¬ 
tional standard, not unduly overprotec- 
tive, while at the same time assuring that 
in all cases an "ample margin of safety" 
will be provided for. 

Conclusions 

1. The regulations of general appli¬ 
cation proposed in the Federal Register 
on June 10. 1976. 41 FR 23576 et seq., as 
4 129.1-4 129.8 of Chapter I of Title 40. 
Code of Federal Regulations, provide a 
sound framework for the implementa¬ 
tion of the toxic pollutant effluent stand¬ 
ards In accordance with the requirements 
of 4 307(a) of the Act and should be 
promulgated as proposed. 

2. The toxic pollutant effluent stand¬ 
ards proposed by the Agency for aldrin/ 
dieldrin <4 129.100) by publication In the 
Federal Register on June 10, 1976. 41 
FR 23576 et seq.. embody a careful and 
thorough consideration of the toxicity 
of akirin/dieldrin. its perilstance, de¬ 
gradability. the usual or potential pres¬ 
ence of affected organisms in any waters, 
the importance of the affected organisms, 
and the nature and extent of the effect 
of aldrin/dieldrin on such organisms, as 
required by 4 307(a) of the Act. The 
standards provide an ample margin of 
safety for aquatic and other organisms 
and consumers thereof, including hu¬ 
mans, who may be affected by discharges 
by manufacturers or formulators of 
aldrin/dioldrin and fully comply with the 
requirement* of 4 307(a). They are tech¬ 
nologically achievable and are not likely 
to result in serious adverse economic im¬ 
pact to the pesticide manufacturing or 
formulotor industries or to the Nation. 

The toxic pollutant effluent standards 
proposed by the Agency for aldrin die!- 
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drin are fully supported by substantial 
evidence on the record as a whole. No 
modification of such standards is justi¬ 
fied ‘ based upon a preponderance of 
evidence" adduced at the hearings within 
the meaning of 5 307(a)(2) of the Act, 
and such standards should be promul¬ 
gated as proposed. 

3. The toxic pollutant effluent stand¬ 
ards proposed by the Agency for DDT 
<DDD. DDE) (f 129.101) by publication 
In the Federal Register on June 10,1976. 
41 F.R 23576 ct seq., embody a careful 
and thorough consideration of the toxic¬ 
ity of DDT i DDD. DDE>, its persistence, 
degradability, the usual or potential 
presence of affected organisms in any 
waters, the Importance of the affected 
organisms, and the nature and extent of 
the effect of DDT (DDD, DDE) on such 
organisms, as required by 5 307(a) of 
the Act. Those standards provide an 
ample margin of safety for aquatic and 
other organisms and consumers thereof. 
Including humans, who may be affected 
by discharges by manufacturers or form¬ 
ula tors of DDT (DDD. DDE) and fully 
comply with the requirements of 5 307»a> 
of the Act. They are technologically 
achievable and are not likely to result 
in serious adverse economic impact to 
the pesticide manufacturing or formu¬ 
lating industries or to the nation. 

The toxic pollutant effluent standards 
proposed by the Agency for DDT (DDD. 
DDE* are fully supported by substantia) 
evidence on the record as a whole. No 
modification of such standards is justi¬ 
fied “based upon a preponderance or 
evidence" adduced at the hearing within 
the meaning of 5 307(a)(2) of the Act. 
and such standards should be promul¬ 
gated as proposed. 

4. The toxic pollutant effluent stand¬ 
ards proposed by the Agency for endrin 
(5 129.102) by publication In the Federal 
Register on June 10. 1976, 41 FR 23576 
et seq.. embody a careful and thorough 
consideration of tlie toxicity of endrin. 
its persistence, degradability, the usual 
or potential presence of affected orga¬ 
nisms in any waters, the Importance of 
the affected organisms, and the nature 
and extent of the effect of endrin on such 
organisms, as required by 5 307(a) of the 
Act. The toxic pollutant effluent standard 
proposed by the Agency for endrin for 
existing manufacturers of 1.5 » g/1, to¬ 
gether with the mass emission standard 
set fort)) below, provides an ample mar¬ 
gin of safety for aquatic and other orga¬ 
nisms and consumers thereof (including 
humans) who may be affected by dis¬ 
charges by manufacturers of endrin. 

Tlie mass emission standard for exist¬ 
ing manufacturers of endrin set forth in 
5 129.102(b) (3) (i). for the reasons stated 
above, should be modified from 0.0003 
kg/kkg of endrin produced, as proposed, 
to 0.0006 kg/kkg of endrin produced and 
provision should be made for situations 
in which there is no production. As thus 
modified, this mass emission standard 
will provide reasonable protection 
against the use of dilution alone as a 
means to comply with the concentration 
standard which would result In the dis¬ 
charge of unjustifiably large amounts of 


endrin to the environment. For the same 
reasons, the mass emission standard for 
new manufacturing sources of endrin set 
forth in 5 129.102(b)(3)(il>, should be 
modified from 0.00002 kg/kkg of endrin 
produced to 0.00004 kg/kkg of endrin 
produced, and to provide for situations in 
which there is no production. 

The toxic pollutant effluent standards 
proposed by the Agency for endrin for¬ 
mulates provide a very ample and in¬ 
deed the maximum margin of safety for 
aquatic and other organisms and con¬ 
sumers thereof, including humans, who 
may be affected by discharges by formu¬ 
la tors of endrin. 

The toxic pollutant effluent standards 
proposed by the Agency for endrin. as 
thus modified, fully comply with the re¬ 
quirements of 5 307(a) of the Act, are 
technologically achievable, and are not 
likely to result in serious adverse eco¬ 
nomic impact to the lndustiy or to the 
nation. 

The toxic pollutant effluent standards 
proposed by the Agency, for endrin. with 
the modifications set forth above, are 
fully supported by substantial evidence 
on the record as a uiiole. No further mod¬ 
ification of the standards proposed by 
the Agency for endrin Is Justified “based 
upon a preponderance of evidence*’ In 
the record of the hearings within the 
meaning of 5 307<a*(2) of the Act. and 
such standards should be promulgated as 
proposed, with the exception of the modi¬ 
fication of the mass emission standard as 
set forth above. 

5. The toxic pollutant effluent stand* 
ards proposed by the Agency for 
toxaphcnc (5 129.103) by publication in 
the Federal Register on June 10. 1976. 
41 FR 23576 et seq.. embody a careful 
and thorough consideration of the 
toxicity of toxaphene. its persistence, 
degradability, the usual or potential 
presence of affected organisms in any 
waters, the importance of the affected 
organisms, and the nature and extent 
of the effect of toxaphene on such orga¬ 
nisms. as required by $ 307(a) of the Act. 
The toxic pollutant effluent standard 
proposed by the Agency for toxaphene 
for existing manufacturers of 1.5 jig/1. to¬ 
gether with the mass emission standard 
set forth below, provides an ample mar¬ 
gin of safety for aquatic and other orga¬ 
nisms and consumers thereof (including 
humans* who may be affected by dis¬ 
charges by manufacturers of toxaphene. 

The mass emission standard for exist¬ 
ing manufacturers of toxaphene set forth 
in i 129.103* b) (3) (i). for the reasons 
stated above, should be modified from 
0.90001 kg/kkg of toxaphene produced, 
as proposed, to 0.00003 kg/kkg of tox¬ 
aphene produced, and provision should 
be made for situations in which there is 
no production. As thus modified, this 
mass emission standard will provide rea¬ 
sonable protection against the use of 
dilution alone as a means to comply with 
the concentration standard, which w ould 
result in the discharge of unjustifiably 
large amounts of toxaphene to the envi¬ 
ronment. For the same reasons, the mass 
emission standard for new manufactur¬ 
ing sources of toxaphene set forth in 


5 129.103(b) <3Mli) should be modified 
from 0.0000006 kg/kkg of toxaphene to 
0.000002 kg/kkg of toxaphene produced, 
and provision should be made for situa¬ 
tions in which there is no production. 

The toxic pollutant effluent standard 
proposed by the Agency for toxaphene 
for new manufacturing sources of 0.1 
Ag/1. together with the mass emission 
standard set forth In the preceding para¬ 
graph. provides an ample margin of 
safety for aquatic and other organisms 
and consumers thereof (including hu¬ 
mans > who may be affected by discharges 
by manufacturers of endrin. 

The toxic pollutant effluent standards 
proposed by the Agency for toxaphene. 
as thus modified, fully comply with the 
requirements of section 307(a) of the 
Act. are technologically achievable, and 
are not likely to result in serious adverse 
economic impact to the Industry or to 
the nation. 

The toxic pollutant effluent standard- 
proposed by the Agency for toxaphene 
with the modifications set forth above, 
are fully supported by substantial evi¬ 
dence on the record as a whole. No fur¬ 
ther modification of the standards pro¬ 
posed by the Agency for toxaphene is 
Justified “based upon a preponderance 
of evidence" adduced at the hearings, 
within the meaning of section 307(a) (2) 
of the Act. and such standards should be 
promulgated os proposed, with the excep¬ 
tion of the modification of the mass 
emission standard set forth above. 

6. In subjections <b) < 1 * (1* «B) *1 * and 
<c> (1 > t\) (B) d) of 55 129.100-129.103 as 
proposed, there was the following lan¬ 
guage setting forth the application of 
the standards to stormwater and other 
runoff: 

Thstandards or prohibition* Apply to 
• • • • • 

(B) AU discharges from the manufactur¬ 
ing arena, loading and unloading areas, stor¬ 
age ureas and other areas which are subject 
to direct contamination by (the toxic pollut¬ 
ant) as a result of the mnaufacturlng proc¬ 
ess. including but not limited to stormwater 
and other runoff. 

Subsection (ii) of each of those sec¬ 
tions then provided as follows: 

These standards do not apply to storm - 
water runoff or other discharges from areas 
subject to contamination solely by fallout 
from air emissions of (the toxic pollutant): 
or to stormwater runoff that exceeds 
from the ten year 24-hour rainfall event. 

For clarification, each of the subsec¬ 
tions mentioned above should be 
amended by inserting after the words 
‘stormwater and other runoff" the fol¬ 
lowing language: “except as hereinafter 
provided In subsection (ID 

Effective date: The amendments as 
hereinafter promulgated will become 
effective January 12, 1977. Due to the 
operation of 5 129.8 as promulgated be¬ 
low, the compliance date for the stand¬ 
ards promulgated below will be January 
12.1978. 

Dated: December 30. 1976. 

Russell E. Train. 

Administrator. 
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261.3 


Chapter I of Title 40. Code of Federal 
Reflations, la amended by revising Part 
129 so as to provide as follows: 

Subpart A— Toxic Pollutant Effluent Stamford* 

•ml Prohibition* 

80S. 

120.1 Scope and purpose. 

129.3 DeflniUona 

1293 Abbreviation*. 

129 4 Ton 1c poll u tan U. 

129.6 Compliance. 

129 6 Adjustment of effluent standard for 
presence of toxic pollutant In the 
tntaXe water. 

129.7 Requirement and procedure for 

eatabllahing a more ctrtngeut 
effluent limitation. 

129.6 Compliance date. 

129.9-129 99 (Reserved l 
129.100 Aldrin/Dleldrin. 

129 101 DDT. DDD and DDK 
129.102 Kudrin. 

129 103 Toxaphenc. 

AtmtoaiTT: Sec .107. 308. and 501 of the 
Pod end Water Pollution Control Act Amend¬ 
ment* of 1972 (Ptib. L. 02-500. 80 Stat. 818. 33 
U.S.C. 1251 ct seq.). 

Subpart A— Toxic Pollutant Effluent 
Standards and Prohibitions 

fc 129.1 Scope and Pvrpo**. 

(ft) Tlie provisions of this Subport 
apply to owners or operators of spec¬ 
ified facilities diichArglni! Into navi¬ 
gable waters. 

(b) The effluent standards or prohibi¬ 
tions for toxic pollutants established in 
Uils Subpart shall be applicable to the 
sources and pollutanLi hereinafter set 
forth, and may be Incorporated In any 
NFDES permit, modification or renewal 
thereof, in accordance with the provi¬ 
sions of this Subpart. 

<c) The provisions of 40 CFR Parts 124 
and 125 shall apply to any NPDES per¬ 
mit proceedings for any point source dis¬ 
charge containing any toxic pollutant for 
which a standard or prohibition Is es¬ 
tablished under this Part. 

8 129.2 Deli nil fort*. 

All terms not defined herein shall have 
the meaning given them in the Act or 
In 40 CFR Ports 124 or 125. As used In 
this Part, the term: 

(a) "Act" means the Federal Water 
Pollution Control Act. as amended (Pub. 
L. 92-500, 86 Stat. 816 ct seq.. 33 U.8.C. 
1251 et seq.). Specific references to sec¬ 
tions within the Act will be according 
to Pub. h. 92-500 notation. 

<b> "Administrator" means the Ad¬ 
ministrator of the Environmental Pro¬ 
tection Agency or any employee of the 
Agency to whom the Administrator may 
by order delegate the authority to carry 
out his functions under sectlou 307(a) 
of the Act. or any person who shall by 
operation of law be authorized to carry 
out such functions. 

<c) "Effluent standard" means, for 
purposes of ft 307. the equivalent of "efflu¬ 
ent limitation" os that terra is defined in 
section 502(11) of the Act with Uie ex¬ 
ception that it does not include a sched¬ 
ule of compliance. 

(d> "Prohibited" means tliat the con¬ 
stituent shall be absent in any dis¬ 
charge subject to these standards, as 


determined by any analytical method. 

<e) "Permit" means a permit for the 
discharge of pollutants Into navigable 
waters under the National Pollutant Dis¬ 
charge Elimination System established 
by section 402 of the Act and imple¬ 
mented in regulations in 40 CFR Parts 
124 and 125. 

Cf) "Working day" means the hours 
during a calendar day In which a facility 
discharges effluents subject to this Port. 

(g) "Ambient water criterion" means 
that concentration of a toxic pollutant 
In a navigable water tliat, based upon 
available data, will not result in adverse 
impact on Important aquatic life, or on 
consumers of such aquatic life, after ex¬ 
posure of tliat aquatic life fer rertods 
of time exceeding 96 hours and continu¬ 
ing at least through one reproductive 
cycle: nnd will not result in a signifi¬ 
cant risk of adverse health effects in a 
large human population based on avail¬ 
able information such as mammalian 
laboratory toxicity data, epidemiologi¬ 
cal studies of human occupational ex¬ 
posures. or hurnim exposure data, or apy 
other relevant data. 

th) "New 8ource" means any source 
discharging a toxic pollutant, the con¬ 
struction of which is commenced after 
proposal of an effluent standard or pro¬ 
hibition applicable to such source if such 
effluent standard or prohibition Is there¬ 
after promulgated In accordance with 
section 307. 

<i) "Existing Source" means any source 
which la not a new source as defined 
above. 

<J> "Source" means any building, 
structure, facility, or installation from 
which there is or may be the discharge 
of toxic pollutants designated as such by 
the Administration under section 307(a) 
(1) of the Act. 

(k> "Owner or operator" menus any 
person who owns, leases, operates, con¬ 
trols. or supervises a source as defined 
above. 

ti> "Construction" means any place¬ 
ment, assembly, or installatloq of facili¬ 
ties or equipment (including contractual 
obligations to purchase such facilities or 
equipment) at the premises where such 
equipment will be used, including prepa¬ 
ration work at such premises. 

<m) "Manufacturer" means any es¬ 
tablishment engaged in the mechanical 
or chemical transformation of materials 
or substances into new products includ¬ 
ing but not limited to the blending of 
materials such as pestickhti products, 
resins, or liquors. 

<n) "Process Wastes" means any des¬ 
ignated toxic pollutant, whether In 
wastewater or otherwise present. Which 
is inherent to or unavoidably resulting 
from any manufacturing process. Includ¬ 
ing that which comes into direct contact 
with or results from the production or 
use of any raw material, intermediate 
product, finished product, by-product or 
waste product and is discharged Into the 
navigable waters. 

<o) "Air emissions" means the release 
or discharge of a toxic pollutant by an 
owner or operator Into the ambient air 
either fl) by means of a stack or (2) as 


a fugitive dust, mist or vapor os a result 
inherent to the manufacturing or formu¬ 
lating process. 

<p> "Fugitive dust, mist or vapor" 
means dust, mist or vapor containing a 
toxic pollutant regulated under this Part 
which Is emitted from any source other 
than through a stack. 

(q) "Stack" means any chimney, flue, 
conduit, or duct arranged to conduct 
emissions to the ambient nir. 

<r) "Ten year 24-hour rainfall event’ 
means the maximum precipitation event 
with a probable recurrence Interval of 
once in 10 years aft defined by the Na¬ 
tional Weather Service in technical paper 
No. 40, "Rainfall Frequency Atlas of the 
United States." May 1961. and subse¬ 
quent amendments or equivalent regional 
or State rainfall probability information 
developed therefrom. 

< 5 > "State Director" means the chief 
administrative officer of a State or in¬ 
terstate water pollution control agency 
operating an approved TIPDES permit 
program. In the event responsibility for 
water pollution control and enforcement 
is divided among two or more State or 
interstate agencies, the term "State Di¬ 
rector" means the administrative officer 
authorized to perform tlie particular pro¬ 
cedure to which reference Is made 

8 129.3 Abbreviation*. 

The abbreviations used in this Part 
represent the following terms: 

lb — pound (or pounds) 
g-gnuQ 

/ig/1- mtrrograiu'i per liter il one-mUUin»tli 

grain/liter) 
kg-kilogram (a) 
kkg- 1000 kilogram (a) 

§ 129.4 Toxle jM»Uutnnl». 

The following are the pollutant** sub¬ 
ject to regulation under the provisions 
of this subpart: 

(a) Aidrin/Dieldrtn—"Aldrin" means 
the compound aldrin as identified by the 
chemical name. 1,2.3.4,10.10-hcxachloro- 
1.4.4a,5,8,8a - hexahydro - 1,4 - endo- 5. 
8 - exo - dimethanonaphthoiene; * Dlel- 
drln" means tlie compound dleldrin as 
Identified by the chemical name 1.2,3.4, 
10.10-hexacliloro - 6.7 - epoxy - l,4.4a,5. 
6. 7. 8, 8a - octohydro - 1.4-endo - 5,8- 
exo-dlmethanonaphthalene. 

(b) DDT—"DDT" means the com¬ 
pounds DDT. DDD. and DDE ns Identi¬ 
fied by the chemical names: (DDT)-1,1. 
l-trichloro-2.2 - bis(p - chlorophenyl) 
ethane nnd some o.p'-lsomers; (DDD) 
or (TDE> - 1.1 - dlchloro - 2.2 - bfcup- 
chlorophcnyl) ethane and some o.p'- 
lsomers; (DDE) - 1.1 - dlchloro - 2,2-bl* 
(p-chlorophenyl) ethylene. 

(C) Endrin—"Endrin" means the com¬ 
pound endrin ns identified by tlie chemi¬ 
cal name l,2,3,4,10,10-hcxachloro-6.7- 
epoxq - 1,4.4a,5.0,7,8.8a - octohydro - 1,4- 
endo -5.8 - endo-dimethanon aph thalenc. 

(d) Toxaphcne—"Toxnphene" means 
a material consisting of technical grade 
chlorinated camphenc having the ap¬ 
proximate formula of CuH^CI* and nor¬ 
mally containing 67-69 percent chlorine 
by weight. 
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§ 120.5 Cotnpltaitrr. 

<a)(i) Within BO days from the date 
of promulgation of any toxic pollutant 
effluent standard or prohibition each 
owner or operator with a discharge sub¬ 
ject to that standard or prohibition miut 
notify the Regional Administrator (or 
Slate Director, if appropriate! of such 
discharge. Such notification shall in¬ 
clude such information and follow such 
procedures as the Regional Administra¬ 
tor tor State Director. If appropriate) 
may require. 

<2> Any owner or operator who does 
not have a discharge subject to any 
toxic pollutant effluent standard at the 
time of such promulgation but who 
thereafter commences or intends to 
commence any activity which would re¬ 
sult In such a discharge shall first notify 
the Regional Administrator (or State 
Director. If appropriate) in the manner 
herein provided at least 60 days prior to 
any such discharge. 

< b > Upon receipt of any Application 
for issuance or reissuance of a permit or 
for a modification of an existing permit 
for a discharge subject to a toxic pollu¬ 
tant effluent standard or prohibition the 
permitting authority shall proceed 
thereon in accordance with 40 CFR Parts 
124 or 125, whichever is applicable. 

(c) (1) Every permit which contains 
limitations based upon a toxic pollutant 
effluent standard or prohibition under 
this Part is subject to revision following 
the completion of any proceeding revis¬ 
ing such toxic pollutant effluent standard 
or prohibition regardless of the duration 
specified on the permit. 

(2) For purposes of this section, all 
toxic pollutants for which standards arc 
set under this Part are deemed to be 
injurious to human health within the 
meaning of section 402(ki of the Act un¬ 
less otherwise specified in the standard 
established for any particular pollutant. 

(d) (1) Upon the compliance date for 
any section 307(a) toxic pollutant efflu¬ 
ent standard or prohibition, each owner 
or operator of a discharge subject to such 
standard or prohibition shall comply 
with such monitoring, sampling, record¬ 
ing. and reporting conditions as the Re¬ 
gional Administrator (or State Director, 
if appropriate! may require for that dis¬ 
charge. Notice of such conditions shall 
be provided In writing to the oumer or 
operator. 

<2) In addition to any conditions re¬ 
quired pursuant to paragraph (d)(1) 
and to the extent not required in condi¬ 
tions contained in NPDES permits, 
within 60 days following the close of each 
calendar year each owner or operator of 
a discharge subject to any toxic stand¬ 
ard or prohibition shall report to the 
Regional Administrator (or State Di¬ 
rector. if appropriate) concerning the 
compliance to such discharges. Such re¬ 
port shall include, as a minimum. In¬ 
formation concerning ID relevant iden- 
t ifleatio nof the discharger such as name, 
location of facility, discharge points, 
receiving waters, and the industrial 
process or operation emitting the toxic 
pollutant: <il> relevant conditions (pur¬ 
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suant to paragraph tdwi) or to an 
NPDES permit) as to now. section 307 
«a) toxic* pollutant concentrations, and 
section 307(a) toxic pollutant mass 
emission rate: (til) compliance* bv the 
diabarger with such conditkms. 

<3) When samples collected for analy¬ 
sts are composited, such samples shall be 
composited in proportion to the flow at 
time of collection and preserved in com¬ 
pliance with requirements of the Re¬ 
gional Administrator (or State Director, 
if appropriate), but shall include at least 
five samples collected at approximately 
equal intervals throughout the working 
day. 

(e) (1) Nothing in these regulations 
shall preclude a Regional Administrator 
from requiring in any permit a more 
stringent effluent limitation or standard 
pursuant to section 301(b) (1 > (C) of the 
Act and implemented in 40 CFR 125.11 
and other related provisions of 40 CFR 
Part 125. 

(2) Nothing in these regulations shall 
preclude the Director of a State Water 
Pollution Control Agency or Interstate 
agency oj>crating a National Pollutant 
Discharge Elimination System Program 
which has been approved by the Admin¬ 
istrator pursuant to section 402 of the 
Act from requiring in any permit a more 
stringent effluent limitation or standard 
pursuant to section 301(b) (1) (C) of the 
Act and Implemented in 40 CFR 124.42 
and other related provisions of 40 CFR 
Part 124 

(f) Any owner or operator of a facility 
which discharges a toxic pollutant to the 
navigable waters and to a publicly owned 
treatment system shall limit the sum¬ 
mation of the mass emissions from both 
discharges to the less restrictive stand¬ 
ard. other the direct discharge standard 
or the pretreatment standard: but in no 
case will this Subsection allow a dis¬ 
charge to the navigable waters greater 
than the toxic pollutant effluent standard 
established for a direct discharge to the 
navigable waters. 

(g) To any permit hearing or other ad¬ 
ministrative proceeding relating to the 
implementation or enforcement of these 
standards, or any modification thereof, 
or in any judicial proceeding other than 
a petition for review of these standards 
pursuant to section 509«b) <1X0 of the 
Act, the parties thereto may not contest 
the validity of any national standards 
established in this Part, or the ambient 
water criterion established herein for any 
toxic pollutant. 

$ I 2*M> \tlji««l»urnl nf «'lflii4*iit Miindard 
for prt'M'iMT of lo\ir pollutant I in 
tin* intakr tinier. 

(a) Upon Like request of the owner or 
operator of a facility discharging a pol¬ 
lutant subject to a toxic pollutant effluent 
standard or prohibition, the Regional Ad¬ 
ministrator (or State Director, If appro¬ 
priate) shall give credit, and shall adjust 
the effluent standard(s> In such permit to 
reflect credit for the toxic pollutant<s) 
in the owner’s or operator’s water supply 
If (1) tike source of the owner's or oper¬ 
ator’s water supply Is the same body of 
water Into which the discharge Is made 


and if (2) it is demonstrated to the Re¬ 
gional Administrator (or State Director, 
if appropriate) that the toxic pollu¬ 
tant^) present in the owner’s or oper¬ 
ator's intake water will not be removed by 
** any w astewater treatment systems whose 
design capacity and operation were such 
as to reduce toxic pollutants to the level 
required by the applicable toxic pollutant 
effluent standards in the absence of the 
toxic pollutant in the intake water. 

4b) Effluent limitations established 
pursuant to this section shall be calcu¬ 
lated on the basis of tike amount of sec¬ 
tion 307'a* toxic pollutant's' present in 
the water after any w*ater supply treat¬ 
ment steps have been performed by or 
for the owner or operator, 

*c» Any permit which includes toxir 
pollutant effluent limitations established 
pursuant to this section shall also con¬ 
tain conditions requiring the permittee 
to conduct additional monitoring in the 
manner and locations determined by the 
Regional Administrator *or State Direc¬ 
tor. if appropriate) for those toxic pol¬ 
lutants for which the toxic pollutant ef¬ 
fluent standards have been adjusted. 

§ 12*1.7 l(n|uirrmrnt mid pmrrdurr for 
cvlnlilidiing a more olringrnt cfllii 
rnl limitation. 

(a» In exceptional cases (1> where the 
Regional Administrator «or State Direc¬ 
tor. If appropriate' determines that the 
ambient w T ater criterion established in 
these standards is not being met or will 
not be met in the receiving water as n 
result of one or more dischargee at levels 
allowed by these standards, and <2» 
where he further determines that this is 
resulting in or may cause or contribute 
to significant adverse effects on aquatic 
or other organisms usually or potentially 
present, or on human health, he mav 
Issue to an owner or operator a permit or 
a permit modification containing a toxi^ 
pollutant effluent limitation at a more 
stringent level than that required by the 
standard set forth in these regulations 
Any such action shall be taken pursuant 
to the procedural provisions of 40 CFK 
Parts 124 and 125. as appropriate. In any 
proceeding in connection with such ac¬ 
tion tike burden of proof and of goinu 
forward with evidence with regard to 
such more stringent effluent limitation 
shall be upon the Regional Administra¬ 
tor (or State Director, if appropriate' 
as the proponent of such more stringent 
effluent limitation. 

(3) Evidence in such proceeding shall 
include at a minimum: an analysis using 
data and other Information to demon¬ 
strate receiving water concentrations oi 
the specified toxic pollutant, projections 
of tike anticipated effects of the proposed 
modification on such receiving water 
concentrations, and the hydrologic and 
hydrographic characteristics of the re¬ 
ceiving wuters including the occurrence 
of dLspension of the effluent. Detailed 
specifications for presenting relevant In¬ 
formation by any Interested party may 
be prescribed in guidance documents 
published from time to time, whose 
availability* will be announced In the 
Federal Recutter. 
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(b) Any effluent limitation in an 
NPDES permit which a State proposes 
to issue which is more stringent than the 
toxic pollutant effluent standards 
promulgated by the Administrator is sub¬ 
ject to review by the Administrator under 
section 402(d) of the Act. The Adminis¬ 
trator may approve or disapprove such 
limitations) or specify another limita¬ 
tion^) upon review of any record of any 
proceedings held in connection with the 
permit Issuance or modification and any 
other evidence available to him. If he 
takes no action within ninety days of 
his receipt of the notification of the ac¬ 
tion of the permit issuing authority and 
any record thereof, the action of the 
State permit issuing authority .shall be 
deemed to be approved. 

§ 129.8 Compliance dale. 

(a) The effluent standards or prohibi¬ 
tions set forth herein shall be complied 
with not later than one year after 
nromulgaUon unless an earlier date Is 
established by the Administrator for an 
Industrial subcategory in the promulga¬ 
tion of the standards or prohibitions. 

(b) Toxic pollutant effluent standards 
or prohibitions set forth herein shall be¬ 
come enforceable under sections 307<d) 
and 309 of the Act on the date established 
in subsection (a) regardless of proceed¬ 
ings in connection with the issuance of 
any NPDE8 permit or application there¬ 
for, or modification or renewal thereof. 

§§ 129.9-129.99 | Kc.crxd 1 

i 129.100 Aldrin/Didrfrin. 

(a) Specialized definitions —< 1) "Al- 
drin/Diddrin Manufacturer" means a 
manufacturer, excluding any source 
which is exclusively on aldrln/diddrin 
formulator, who produces, prepares or 
processes technical aldrin or dleldrin or 
who uses aldrin or dleidrin as a material 
in the production, preparation or process¬ 
ing of another synthetic organic sub¬ 
stance. 

(3) "Aldrin/Dleldrin Formulator" 
means a person who produces, prepares 
or processes a formulated product com¬ 
prising a mixture of either aldrin or 
dicldrin and Inert materials or other 
diluents, into a product intended for ap¬ 
plication in any use registered under the 
Federal Insecticide, Fungicide and Ro- 
dcntlcide Act, as amended (7 U S.C. 135. 
ct seq.). 

<3) The ambient water criterion for 
aldrin /dicldrin in navigable waters Is 
0.003 mR/1. 

(b) Aldrin/Dicldrin manufacturer 

(1) Applicability. 

(I) These standards or prohibitions 
apply to: 

(A) all discharges of process wastes; 
and 

<B> all discharges from the manufac¬ 
turing areas, loading and unloading 
areas, storage areas and other areas 
which arc subject to direct contamina¬ 
tion by aldrin/dleldrin os a result of the 
manufacturing process, including but not 
limited to; 

(1) Stormwater and other runoff ex¬ 
cept as hereinafter provided in subpara¬ 
graph <ii): and 


(2) Water used for routine cleanup or 
cleanup of spills. 

<ii) These standards do not apply to 
stormwater runoff or other discharges 
from areas subject to contamination 
solely by fallout from air emissions of 
aldrin/dleldrin; or to stormwater runoff 
that exceeds that from the ten year 24- 
hour rainfall event. 

(2) Analytical Method Acceptable. En¬ 
vironmental Protection Agency method 
specified In 40 CFR Part 136, except that 
a 1-liter sample size is required to In¬ 
crease the analytical sensitivity. 

(3) Effluent Standard.— (i> Existing 
Sources. Aldrin or dleldrin is prohibited 
in any discharge from any aldrin/dkd- 
drin manufacturer. 

(ii) Sew Sources. Aldrin or dieldrin is 
prohibited in any discharge from any 
aldrin/dicldrin manufacturer. 

<c) Aldrin/Dicldrin Formulator ,—(1) 
Applicability. 

(1) These standards or prohibitions 
apply to; 

(A) All discharges of process wastes; 
and 

(B) Ail discharges from the formulat¬ 
ing areas, loading and unloading areas, 
storage areas and other areas which are 
subject to direct contamination by 
aldrin/dleldrin as a result of the for¬ 
mulating process, including but not lim¬ 
ited to; 

(/) 8tormwater and other runoff ex¬ 
cept as hereinafter provided in subpara¬ 
graph 01); and 

(2) Water used for routine cleanup 
or cleanup of spills. 

(ID These standards do not apply to 
stormwater runoff or other discharges 
from areas subject to contamination 
solely by fallout from air missions of 
aldrin/dicldrin; or to stormwater runoff 
that exceeds that from the ten year 24- 
hour rainfall event. 

(2) Analytical Method Acceptable. 
Environmental Protection Agency 
method specified in 40 CFR Part 136, 
except that a 1-11 ter sample size is re¬ 
quired to increase the analytical 
sensitivity. 

(3) Effluent Standard. —(i) Existing 
Sources. Aldrin or dicldrin is prohibited 
in any discharge from any aldrin/diel- 
drin formulator. 

(U) New Sources. Aldrin or dieldrin Is 
prohibited in any discharge from any 
aldrin/dieldrin formulator. 

§ 129.101 DDT, DDI> and DDK. 

(a) Specialized Definitions. (1> "DDT 
Manufacturer'* means a manufacturer, 
excluding any source which is exclusively 
a DDT formulator, who produces, pre¬ 
pares or processes technical DDT, or 
who uses DDT as a material in the pro¬ 
duction. preparation or processing of 
another synthetic organic substance. 

(2) "DDT Formulator** means a per¬ 
son who produces, prepares or processes 
a formulated product comprising a mix¬ 
ture of DDT and inert materials or other 
diluents into a product intended for ap¬ 
plication In any use registered under the 
Federal Insecticide. Fungicide and Ro¬ 
den tic ide Act. as amended (7 U.8.C. 136, 
etseq.). 
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(3) The ambient water criterion for 
DDT in navigable waters la 0.001 **g/l. 

(b) DDT Manufacturer, —(1) Applica¬ 
bility. 

(i) These standards or prohibitions 
apply to; 

(A) All discharges of process wastes; 
and 

(B) All discharges from the manufac¬ 
turing areas, loading and unloading 
areas, storage areas and other areas 
which are subject to direct contamina¬ 
tion by DDT as a result of the manufac¬ 
turing process, including but not limited 
to: 

(1) Stormwater and other runoff ex¬ 
cept os hereinafter provided in subpara¬ 
graph (ii); and 

(2) Water used for routine cleanup or 
cleanup of spills. 

(Ii) These standards do not apply to 
stormwater runoff or other discharges 
from areas subject to contamination 
solely by fallout from air emissions of 
DDT; or to stormwater runoff that ex¬ 
ceeds that from the ten year 24-hour 
rainfall event. 

(2) Analytical Method Acceptable .— 
Environmental Protection Agency meth¬ 
od specified in 40 CFR Part 136. except 
that a 1-liter sample size is required to 
increase the analytical sensitivity. 

(3) Effluent Standard.—( 1) Existing 
Sources. DDT Is prohibited In any dis¬ 
charge from any DDT manufacturer. 

(11) New Sources. DDT Is prohibited in 
any discharge from any DDT manu¬ 
facturer. 

<c) DDT Formulator .—(1) Applicabil¬ 
ity . (i) These standards or prohibitions 
apply to: 

(A) All discharges of process wastes: 
and 

(B) All discharges from the formu¬ 
lating areas, loading and unloading 
areas, storage areas und other areas 
which arc subject to direct contamina¬ 
tion by DDT as a result of the formulat¬ 
ing process. Including but not limited to: 

<f) Stormwater and other runoff ex¬ 
cept as hereinafter provided in subpara¬ 
graph (ID; and 

(2) Water used for routine cleanup or 
cleanup of spills. 

(il) These standards do not apply to 
stormwater runoff or other discharges 
from areas subject to contamination 
solely by fallout from air emissions of 
DDT; or to stormwater runoff that ex¬ 
ceeds that from the ten year 24-hour 
rainfall event. 

(2) Analytical Method Acceptable. En¬ 
vironmental Protection Agency mfcthod 
specified in 40 CFR Part 136, except that 
a 1-liter sample size is rt mired to in¬ 
crease the analytical sensitivity. 

(3) Effluent Standard .—<i) Existing 
Sources. DDT is prohibited in a ns dis¬ 
charge from any DDT formulator. 

< 11) New Sources. DDT is prohibited In 
any discharge from any DDT formulator. 

£ 129.102 Kudrin. 

(a) Specialized definitions . tl> -En- 
drin Manufacturer'* means a manufac¬ 
turer. excluding any source which is ex¬ 
clusively an endrin formulator, who pro¬ 
duces, prepares or processes technical 
endrin or who uses endrin as a material 
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in the production, preparation or proc¬ 
essing of another synthetic organic sub¬ 
stance. 

13) ''Endrin Formulator" means a per¬ 
son who produces, prepares or processes 
a formulated product comprising a mix¬ 
ture of endrin and inert materials or 
other diluents into a product Intended 
for application in any use registered 
under the Federal Insecticide. Fungicide 
and Rodentlcide Act. as amended (7 
U.S.C. 135. et seq>. 

(3) The ambient water criterion for 
endrin in navigable waters is 0.004 ^g/l. 

<b\ Endrin manufacturer —<1> Appli¬ 
cability. (I) These standards or prohibi¬ 
tions apply to: 

(A) All discharges of process wastes; 
and 

<B> All discharges from the manufac¬ 
turing areas, loading and unloading 
areas, storage areas and other areas 
which are subject to direct contamina¬ 
tion by endrin as a result of the manu¬ 
facturing process. Including but not lim¬ 
ited to: (/) Stormwater and other run¬ 
off except as hereinafter provided in sub- 
paragraph (Ji>: and ( 2 > Water used for 
rout ine cleanup or cleanup of spills. 

<il> These standards do not apply to 
stormwater runoff or other discharges 
from areas subject to contamination 
solely by fallout from air emissions of 
endrin: or to stormwater runoff that ex¬ 
ceeds that from the ten year 24-hour 
rainfall event 

(2) Analytical Method Acceptable — 
Environmental Protection Agency 
method .specified in 40 CFR Part 136. 

(3> Effluent Standard—(l) Existing 
Sources —Discharges from an endrin 
manufacturer shall not contain endrin 
concentrations exceeding an average per 
working day of 1.5 *g/l calculated over 
any calendar month; and shall not ex¬ 
ceed a monthly average daily loading of 
0.0006 kg/kkg of endrin produced: and 
shall not exceed 7.5 *g/l In a sample's* 
representing any working day. 

<ii> New Sources —Discharges from an 
endrin manufacturer shall not contain 
endrin concentrations exceeding an av¬ 
erage per working day of 0.1 /.g/1 cal¬ 
culated over any calendar month; and 
shall not exceed a monthly average daily 
loading of 0.00004 kg/kkg of endrin pro¬ 
duced: and shall not exceed 0 5 *<g/l in 
a sample*a) representing any working 
day. 

(ill) Mass Emission Standard During 
Shutdown of Production —In computing 
the allowable monthly average daily 
loading figure required under the pre¬ 
ceding subparagraphs <i> and <ii>. for 
any calendar month for which there is 
no endrin being manufactured at any 
plant or facility which normally con¬ 
tributes to the discharge which is subject 
to these standards, the applicable pro¬ 
duction value shall be deemed to be the 
average monthly production level for the 
most recent preceding 360 days of actual 
operation of the plant or facility. 

<C) Endrin Formulator —(1) Applica¬ 
bility. '!> These standards or prohibitions 
apply to: 
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<A> All discharges of process wastes: 
and 

(B) All discharges from the formulat¬ 
ing areas, loading and unloading areas, 
storage areas and other areas which are 
subject to direct contamination by endrin 
as a result of the formulating process, 
including but not limited to: <f > Storm¬ 
water and other runoff except as herein¬ 
after provided in subparagraph (11); and 
12) Water used for routine cleanup or 
cleanup of spills. 

<11 > These standards do not apply to 
stormwater runoff or other discharges 
from areas subject to contamination sole¬ 
ly by fallout from air emissions of en¬ 
drin; or to storm-water runoff that ex¬ 
ceeds that from the ten year 24-hour 
rainfall event. 

<2> Analytical Method Acceptable— 
Environmental Protection Agency meth¬ 
od specified in 40 CFR Part 136. except 
that a 1-liter sample sizeds required to 
increase the analytical sensitivity. 

<3) Effluent Standard —(I) Existing 
Sources —Endrin is prohibited In any dis¬ 
charge from any endrin formulator. 

<10 New Sources—Endrin is prohibited 
in any discharge from any endrin formu¬ 
lator. 

<d> The standards set forth in this 
Section shall apply to the tctal combined 
weight or concentration of endrin, ex¬ 
cluding any associated element or com¬ 
pound. 

§ 12*). 10.1 Toxuplirm*. 

<a» Specialized definitions, il) “Toxa¬ 
phene Manufacturer*' means a manufac¬ 
turer. excluding any source which Is ex¬ 
clusively a toxaphene formulator. who 
produces, prepares or processes toxa¬ 
phene or who uses toxaphene as a mate¬ 
rial in the production, preparation or 
processing of another synthetic organic 
substance, 

(2) “Toxaphene Formulator” means a 
person who produces, prepares or proc¬ 
esses a formulated product comprising a 
mixture of toxaphene and inert mate¬ 
rials or other diluents into a product in¬ 
tended for application in any use regis¬ 
tered under the Federal Insecticide, 
Fungicide and Rodentlcide Act, as 
amended (7 U.S.C. 135. et sen.). 

(3) The ambient water criterion for 
toxaphene in navigable waters is 0.005 

<b» Toxaphene manufacturer — 1 1» 
Applicability, (i) These standards or 
prohibitions apply to: 

«A> All discharges of process wastes: 
and 

<B> All discharges from the manufac¬ 
turing areas, loading and unloading 
areas, storage areas and other areas 
which are subject to direct contamina¬ 
tion by toxaphene as a result of the 
manufacturing process, including but not 
limited to: (f) Stormwater and other 
runoff except as hereinafter provided 
in subparagraph <li>; and 12) Water 
used for routine cleanup or cleanup of 
spills. 

<ii) These standards do not apply to 
stormwater runoff or other discharges 
from areas subject to contamination 


solely by fallout from air emissions of 
toxaphene; or to stormwater runoff that 
exceeds that from the ten year 24-hour 
rainfall event. 

(2» Analytical Method Acceptable— 
Environmental Protection Agency meth¬ 
od specified in 40 CFR Part 136. 

(3) Effluent Standard —<1> Existing 
Sources —Discharges from a toxaphene 
manufacturer shall not contain toxa¬ 
phene concentrations exceeding an av¬ 
erage per working day of 1.5 *g/l calcu¬ 
lated over any calendar month; and shall 
not exceed a monthly average daily load¬ 
ing of 0.00003 kg/kkg of toxaphene pro¬ 
duced. and shall not exceed 7.5 *g/l in 
a sample's) representing any working 
day. 

<ii) New Sources —Discharges from a 
toxaphene manufacturer shall not con¬ 
tain toxaphene concentrations exceed¬ 
ing an average per working day of 0.1 
*g/l calculated over any calendar month: 
and shall not exceed a monthly average 
daily loading of 0 000002 kg/kkg of toxa¬ 
phene produced, and shall not exceed 
0.5 */l in a sample (s) representing any 
working day. 

OU) Mass Emission During Shutdown 
of Production —In computing the allow¬ 
able monthly average daily loading fig¬ 
ure required under the preceding subpar¬ 
agraphs (i) and (ii), for any calendar 
month for which there is no toxaphene 
being manufactured at any plant or fa¬ 
cility which normally contributes to the 
discharge which is subject to these 
standards, the applicable production 
value shall be deemed to be the average 
monthly production level for the most 
recent preceding 360 days of actual op¬ 
eration of the plant or facility. 

<c> Toxaphene Formulator —f 1 > Ap¬ 
plicability. (i) These standards or pro¬ 
hibitions apply to: 

<A> All discharges of process wastes: 
and 

(B> All discharges from the formulat¬ 
ing areas, loading and unloading areals, 
storage areas and other areas which are 
subject to direct contamination by tox¬ 
aphene as a result of the formulating 
process, including but not limited to: 
<1 > Stormwater and other runoff except 
as hereinafter provided in subparagr&ixh 
(ii); and (2) Water used for routine 
cleanup or cleanup of spills. 

(U) These standards do not apply to 
stormwater runoff or other discharges 
from areas subject to contamination 
solely by fallout from air emissions of 
toxaphene: or to stormwater runoff that 
exceeds that from the ten year 24-hour 
rainfall event 

(2) Analytical Method Acceptable — 
Environmental Protection Agency 
method specified in 40 CFR Part 136. ex¬ 
cept that a 1-liter sample size is re¬ 
quired to increase the analytical scnsl- 
ttvlfcy. 

<3> Effluent Standards— (i> Existing 
Sources —Toxaphene Is prohibited in any 
discharge from any toxaphene formu¬ 
lator. 

<U» Neir Sources —Toxaphene is pro¬ 
hibited In any discharge from any tox¬ 
aphene formulator. 
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<d> The standards set forth in this 
Section shall apply to the total com¬ 
bined weight or concentration of tox- 
a phene. excluding any associated ele¬ 
ment or compound. 

\ FR Doc.77 001 Filed I-II-77;R:45 Ami 
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PART 12*—TOXIC POLLUTANT EFFLUENT 
STANDARDS 

Standards for Benzidine; Final Decision 

This Is a rulemaking proceeding under 
ioction 307(a) of Uie Federal Water Pol¬ 
lution Control Act. as amended (the 
‘Act*’ ). 33 UB.C. 1251 el seq. On June 30. 
1976. Uie Environmental Protection 
Agency (the " Agency M > proposed toxic 
pollutant effluent standards for benzi¬ 
dine pursuant to section 307(g)(2) oX 
Uie Act. (41 FR 27012) 

Because the deadline for this decison 
Is December 30. 1976. I have determined 
in accordance with 40 CFR 104.14(0 that 
the preparation and filing of a tentative 
decision and related procedures pursu¬ 
ant to 40 CFR 104.14(b) should be 
omitted. 

Timely objections to the proposed 
standards were received Iroin the 
American Paper Institute. Inc. (“API"* 
and the Benzidine Task Force of the 
Synthetic Organic Chemical Manufac¬ 
turers Association C'SOCMA") and they 
were made parties to t he proceeding in 
accordance with 40 CFR 104.3(a). 

In addition, in accordance with 40 
CFR 104.3(d). written comments were 
received by the Hearing Clerk from the 
following interested persons and were 
made part of the record: 

American Cyanamid Company 

Natural Resource® Defense Council, Inr 

Department of Environmental Conservation 

of the State of New Turk. 

Deportment of Natural Resource* of the 

State of Michigan. 

Ford Motor Company. 

In accordance with 40 CFR 104.4. when 
the proposed standards for benzidine 
were published in the Federal Register. 
Uie Agency also published a preamble 
thereto which Included a description of 
the proposed standards, relevant back- 
1 round information, and a statement of 
the basis and purpose of the proposed 
standards. The regulations as propertied 
would establish effluent standards for all 
manufacturers of benzidine and benzi- 
uiue-baacd dyes and Uie principal ap¬ 
plicators or users of benzidine-based 
dyes, who discharge directly into the 
navigable waters. Standards were pro¬ 
posed for both cxl&Ung and new sources. 
The principal applicator categories, and 
those which are covered in the Agency's 
standards, are manufacturers of paper 
goods, leather goods, and textile good; 
who use benzidine-based dyes in their 
processes. 

As noted in the preamble to the pro¬ 
posed standards, the Agency identified 
three manufacturers of benzidine and 
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benzidine-based dyes. Allied Chemical 
Company. OAF Corp.. and Fabricolor. 
Inc. There are in addition numerous 
users of benzidine-based dyes in each of 
the three industrial categories noted 
above. 

The statement of basis and purpose in¬ 
corporated by reference tho Agency's 
Criteria Document for Benzidine, which 
sets forth the relevant data concerning 
the toxicity, persistence, degradability, 
bioaccumulaUon. and related factors re¬ 
quired by the Act to be considered by the 
Agency in setting toxic pollutant effluent 
standards under section 307ia). The 
principal findings und conclusions of this 
document are set forth in the preamble 
to the Notice of the Proposed Standards 
<41 FR 27014~27015>. The numerous ar¬ 
ticles. reports, and other materials relied 
upon by the Agency in preparing this 
document were made publicly available 
at the time of proposal of the standards 
and were admitted into evidence. 

In order to assist the Agency in 
gathering information concerning the 
present levels of discharge within the 
affected industries, as well as the various 
control technologies in practice or other¬ 
wise available to control the discharges 
of benzidine. Uie Agency engaged as a 
contractor Thomas M. Keinath. Ph-D.. a 
recognized and highly qualified expert 
on wastewater treatment technology. 
His report. “Benzidine: Wastewater 
Treatment Technology", was also In¬ 
corporated by reference and summarized 
In the Notice of Proposed Rulemaking 
(41 FR at 27013-27016). That report, as 
well os Uie references cited therein, were 
admitted into evidence at the hearing 

The background of the proposed 
standards, set forUi at 41 FR 27012- 
27013. may be briefly summarized as fol¬ 
low’s. On July 6, 1973. the Agency pub¬ 
lished in the Federal Register a pro¬ 
posed list of nine toxic pollutants pur¬ 
suant to section 307(a) of the Act (36 
FR 18044). The nine substances were 
aldrin/dicldrin. benzidine, cadmium, cy¬ 
anide. DDT ( DDD, DDE), endnn. mer¬ 
cury, polychlorinated biphenyls and 
toxnphene. Follow ing Uie receipt of pub¬ 
lic comments. Uie list was promulgated 
as proposed on September 7, 1973, to¬ 
gether with a discussion of the Agency's 
selection criteria and responses to com¬ 
ments received on the proposed list (38 
FR 24342 etseq.). 

On December 23. 1973. the Agency 
proposed toxic pollutant eflluent stand¬ 
ards for each of these nine substances, 
together with a summary of the factors 
considered in setting the standards, and 
a list of point source categories of dis¬ 
charges proposed for coverage (38 FR 
35388 et seq.). Although a hearing was 
held In early 1974 on Uiose proposed 
standards, the Agency determined at 
the conclusion of the hearing Uiat the 
record did not contain sufficient evidence 
on which to promulgate responsible and 
defensible standards for any of the sub¬ 
stances. Accordingly, the Agency de¬ 
cided to gather additional data and re¬ 
propose the standards, supported by an 
expanded data base. The prejicnt rule¬ 
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making therefore supersedes the pro¬ 
posal of December 27. 1973. 

On June 10. 1976. the Agency proposed 
toxic pollutant effluent standards for 
aldrin/dicldrin. DDT «DDD. DDE), cn- 
drin. and toxaphene (41 FR 23576). 
Along with the proposed standards for 
Uiose substances, Uie Agency proposed 
general implementing regulations, ap¬ 
plicable to all standards issued under 
section 307(a) (41 FR 23592-23594. 

§4 129.1-129 8). Toxic pollutant effluent 
standards for those four substances 
w ere promulgated along with implement¬ 
ing regulation*, in my Final Decision on 
Toxic Pollutant Effluent Standards for 
Aldrin/Dieldrin. etc., dated December 30. 

1976, 41 FR__ Reference is hereby 

made to that Decision for a discussion of 
Uie general implementing regulations 
and Uie Agency's interpretation of sec¬ 
tion 307(a) of the Act. The genera] im- 
plcmentmg regulations, as promulgated 
ou December 30. 1976. are applicable to 
standards established hereunder for 
benzidine. 

The Proposed Standards 

The Criteria Document for Benzidine 
sets forth the relevant data on toxicity 
to aquatic and other organisms. A stand¬ 
ard scientific method for measuring the 
toxicity of a pollutant is to determine 
the concentration of Uie pollutant in 
water which will kill 50 percent of the 
exposed population over a 96-hour pe¬ 
riod. Tills concentration is referred to 
as the 96-hour TL 50. or 96-hour LC 50. 
of the pollutant. Ninety-six hour TL 50 
values from static bloassays with benzi¬ 
dine have ranged from 2.5 milligrams 
per liter (mg/1) for the red shiner to 
20 mg/1 for the fathead minnow. Benzi¬ 
dine has been detected in the Sumida 
River In Tokyo. Japan, at concentration 
of up to 233 micrograms per liter (pg/1). 
btit has not been found in navigable 
waters in the United States, nor lias it 
been found in drinking water supplies. 

With respect to hioaccumulation. the 
highest bioaccumulaUon rate with re¬ 
spect to residues rej>orted for benzidine 
has been for bluegllls. which have been 
shown to bioaccumulate residues to a 
factor of 44 times the ambient water 
concentration. 

Use of a conservative standard ap¬ 
plication factor of 0.01 as recommended 
by the National Academy of Sciences for 
the regulation of toxic pollutants, as ap¬ 
plied to the 96-hour TL 50 of the most 
sensitive species tested, results in a level 
of 25 >*g/l as an ambient water criterion 
which would protect aquaUc life. How¬ 
ever, of greater concern than toxicity 
to aquaUc organisms are the human 
liealth effects of benzidine. Benzidine has 
been conclusively identified as a human 
carcinogen, primarily inducing cancer of 
the bladder. Although historically the 
principal exposure route to humans has 
been through occupational exposure, 
numerous facilities discharge effluents 
containing benzidine, thus producing the 
potential for exposure of human beings 
through contact or through ingestion of 
water or aquatic organisms. Because ben¬ 
zidine does not appear to be persistent 
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in the water column, and does not ap¬ 
pear to greatly bioaccumulate in aquatic 
organisms, the principal objective of the 
agency in establishing an ambient water 
criterion has been to provide protection 
for human health, recognizing that any 
number below 25 *g/l would in turn be 
protective of aquatic organisms. 

Because neither epidemiological nor 
other human dose-response data exist, 
un ambient water quality level protec¬ 
tive of human health for benzidine was 
derived with the assistance of mathe¬ 
matical low-dose risk extrapolation mod¬ 
eling. (The extrapolations, which utilized 
the so-called ‘one hit” and Mantel- 
Bryan approaches, are set forth In Ap¬ 
pendix 1 to the Benzidine Criteria Docu¬ 
ment.) It was estimated that the levels 
of benzidine likely to produce a risk of 
no more Uian one tumor per million peo¬ 
ple exposed to benzidine over a lifetime 
would range from 0.05 *g/l to 0.8 Mg/1, 
depending upon which of the data sets 
Is used and wltich extrapolation method 
Is employed. Calculations based upon a 
risk of one tumor per 500,000 people ex¬ 
posed, or 10,000,000 exposed, do not sub¬ 
stantially change this range. 

These extrapolation methods arc in¬ 
herently imprecise, and were not there¬ 
fore the only factor considered in setting 
the criteria number. They were used 
solely to furnish some indication of re¬ 
lationship between exposure levels and 
potential risks. Such methods must be 
used carefully and in coordination with 
all of the data available in establishing 
protective criteria. Moreover, the figures 
are likely to be over-protective because 
the extrapolation assumes a continuing 
lifetime exposure to two liters of water 
each day containing the calculated ben¬ 
zidine concentration. The use of this 
type of extrapolation modeling is still 
in its early stages, and was used by the 
Agency for general guidance to indicate 
a range of risks which might be asso¬ 
ciated with various exposure levels (sec 
In Re: "Vclsicol Chemical Corporation, 
et at.” FIFRA Docket No. 384. Decision 
of the Administrator on the Suspension 
of Heptachlor-Chlordane at p. 28-29 
(December 24.1975)). 

Because the data indicate that benzi¬ 
dine does not persist in the water column 
following discharge and to date has not 
been detected in the aquatic environ¬ 
ment of the United 8taten, and consider¬ 
ing the inherent limitations of the low- 
dose extrapolation approach discussed 
above, the Agency decided that it would 
not be necessary to set a criterion at the 
lower level (0.05 mR/ 1) of the range indi¬ 
cated by the extrapolation modeling. 
Considering the general range Indicated 
by that approach, and the lack of actual 
direct human exposure from water, the 
Agency proposed an ambient water cri¬ 
terion of 0.1 Mg/1. This level is approxi¬ 
mately in the middle of the range. The 
data set forth in the Agency’s statement 
of basis and purpose indicate that an 
ambient water criterion at this level will 
provide an ample margin of safety for 
human health as well as for aquatic or- 
raniams, consistent with the statutory 
l irpoecs of section 307(a). 
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In translating the proposed ambient 
water criterion into an “end-of-pipe’* ef¬ 
fluent standard, the Agency considered 
not only the risks of exposure but the 
behavior of benzidine in the lujuatic en¬ 
vironment following discharge. (See dis¬ 
cussion in preamble to proposed stand¬ 
ards. 41 FR 27016-27017.) In addition to 
benzidine's apparent lack of persistence 
In the water column, the actual concen¬ 
tration of any substance from a point 
source does not normally remain in the 
ambient waters at the same levels of dis¬ 
charge. In fact, for the typical discharge 
situation, the effluent disperses following 
discharge and becomes greatiy diluted. 
The area of dilution Is often referred to 
as a '’mixing zone" and will vary in size 
and shape from one body of neater to the 
next. The result of this phenomenon is 
that the pollutant concentration be¬ 
comes greatly diluted in the receiving 
water and may not even be detectable. 
In most coses, therefore, an effluent 
standard set at a concentration which 
Is considerably greater than that desired 
in the ambient water will nevertheless 
result in achievement of the concentra¬ 
tion desired in the ambient water cri¬ 
terion, following dispersion In the mix¬ 
ing zone area. 

To deal with situations where the re¬ 
ceiving water conditions provide insuffi¬ 
cient dispersion and dilution, or a water 
use exists in such close proximity to a 
discharge that removal through natural 
processes is insufficient to provide the 
ample margin of safety required by the 
Act. a mechanism in the nature of a 
"tightening variance" clause was adopt¬ 
ed in 1129.7 of the general Implementing 
regulations. This variance clause allows 
establishment of a more stringent limi¬ 
tation on effluents where the particular 
characteristics of the local receiving wa¬ 
ters so warrant. 

Taktng Into consideration the expect¬ 
ed dilution and dispersion, the Agency 
proposed the toxic pollutant effluent 
standard for existing and new benzidine 
manufacturers os follows: 

Discharge* from a benzidine manufacturer 
shall not contain benzidine concentrations 
exceeding an "average per working day of 10 
mlcrogramji per liter calculated over any cal¬ 
endar month, and shall not exceed a monthly 
average daily loading of 0.130 kg/kkg of ben¬ 
zidine produced, and shall not exceed 50 
mlcrogroma per liter in a sample(e) repre¬ 
senting any working day. 

The expected 100 to 1 dilution factor 
should be readily achievable in most if 
not all instances. In the event that it is 
not achieved within the bounds of a rea¬ 
sonable mixing zone, the "tightening 
variance" clause described above is avail¬ 
able to assure the provision of an ample 
margin of safety, os required by section 
307(a) of tlie Act. 

As set forth in the Notice ot Proposed 
Rulemaking (41 FR at 27016). the mass 
emission standard of 0.130 kilograms per 
1,000 kilograms of benzidine produced Is 
based upon the performance of existing 
plants, and is intended to prevent a man¬ 
ufacturer from discharging larger quan¬ 
tities of benzidine to the environment 
than under normal careful operations 


and using dilution alone to comply with 
the standards. 

For users of benzidine-based dyes in 
the dying of textiles, leather, or paper, 
the Agency proposed the following stand¬ 
ards for existing and new sources: 

Dt«chargo> from bcnzlrtlnc-baicd dye appli¬ 
ed ton ehall not contain benzidine conoen- 
trations exceeding an average per working 
day of 10 micrograms per liter, and »ba!l not 
exceed 25 mtcrogram* per liter In a Bumpier a) 
or calculatlon(a| representing any working 
day. 

Greater control available to the appli¬ 
cators (including the use of extended 
aeration or aerated lagoons, as well ua 
the ability to control releases) allows ap¬ 
plicators not only to comply with an 
average standard of 10 ?g/J but also to 
contain any concentration excursion* 
within the bounds of 25 pg/1 for any 
working day. Because the amounts of 
benzidine in the waste of the applicators 
are inherently quite small, no mass emis¬ 
sion or weight loading limitation is neces¬ 
sary for these categories. 

The analytical method acceptable was 
prescribed as that set forth in 40 CFR 
Part 136, which has been amended effec¬ 
tive April 1. 1977 to provide for the 
"chloramine-T" method (41 FR 52781, 
52785). (Under 1 129 8 of the general 
regulations the compliance date for the 
benzidine regulations will be Deceni- 
ber 30. 1977.) For the applicators, an 
alternative method is allowed, specifi¬ 
cally the mass balance monitoring ap¬ 
proach, which requires the calculation of 
the benzidine concentration by dividing 
the total benzidine contained in dyes used 
during a working day (as certified on the 
product label by the manufacturer) by 
the total quantity of water discharged 
during the working day. This is set forth 
in 2 129.104(c) (2), as proposed, which 
provides os follows: 

(2) Analytical method acceptable ft) Ku 
v Iron mental Protection Agency method 
nperlflod In 40 CFR Part 130; or (II) lfea 
balance monitoring approach which require 
the calculation of the benzidine concentra¬ 
tion by dividing the total benzidine contained 
In dyes used during a working day (a* certi¬ 
fied on the label by the manufacturer) by 
the total quantity of water discharged durinr 
the working day. 

Not*.—T he Regional Administrator (or 
8tate Director, if appropriate) may rely en¬ 
tirely upon the method specified in 40 CFR 
Part 13d In analyses performed by him for 
enforcement purposes (41 PR 27017) 

In that section as proposed, the amount 
of the total benzkiine contained In dyes 
use-d during a working day would b<* 
determined by reference to the amount 
"certified on the label by the manufac¬ 
turer." Although it Is presently standard 
practice among manufacturers to make 
such a certification on the label, this may 
not remain the practice forever. Because 
some form of written certification will 
be required for monitoring and enforce¬ 
ment purposes, the words "on the label" 
in 2 129.164(c) have been deleted and 
replaced with the words "in writing.” so 
as to provide for an alternate means of 
certification hi the event that the prac¬ 
tice of certifying on the label is discon¬ 
tinued. 
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Because of the mass balance approach 
tends to yield high results, only the 
hioramine-T method will be used for 
enforcement purposes. For this reason 
the word '‘may- in the Comment to 
I 129.104(c) should be changed to 
shall/* 

Section 129.104(c) 12) as thus revised 
prov ides as follows: 

[2\ Analytical method acceptable <l| En¬ 
vironmental Protection Agency method spec¬ 
ified in 40 CFR Part 186: or (11) Maim balance 
nKmttcuring approach which requires the cal¬ 
culation of the ben/Jdlne concentration by 
dividing the total beruUdlnc contained in 
dve» used during a wording day (as certified 
in writing by the manufacturer) by the total 
quantity o t water discharged during the 
working day. 

CosutNT.—Tfco Regional Administrator 
I or State Director. If appropriate) shall rely 
entirely upon the method specified In 40 
CFR Part 136 in analyses performed by blm 
for enforcement purposes. 

Apart from the need for the fore¬ 
going technical modification no evidence 
was introduced at the hearing which In¬ 
dicates either tlrnt the proposed stand¬ 
ards do not fully comply with the re¬ 
quirements of section 307(a>. or that 
a modification to the standards as pro¬ 
posed would be warranted ’’based upon 
a preponderance of evidence*' adduced 
at the hearing under section 307(a) <2>. 
Accordingly, pursuant to tlrnt section, 
the standards are hereby promulgated as 
proposed, with the modifications to 
I 129.104(a) (2) noted. 

SOCMA submitted its objection* on 
July 23. 1976. API submitted its objec¬ 
tions on July 26. 1976. Both objecting 
parties were given ample opportunity to 
supplement their objections with what¬ 
ever evidence they sought to introduce 
and present at the proceeding. API sub¬ 
mitted In support of its objections the 
Affidavit of Dr. Nicholas J. hardierl and 
SOCMA submitted the Affidavit of Ed¬ 
ward Modell. 

EPA submitted the Affidavit of Dr 
Leonard J. Ouarraia. who is the Chief 
of the Criteria Branch of the Criteria 
and Standards Division of EPA's Of¬ 
fice of Water Planning knd Standards 
Dr Ouarraia was responsible for the 
preparation of the EPA Criteria Docu¬ 
ment for benzidine. EPA also submitted 
the Affidavit of Dr. Thomas M. Keinath, 
whose report has previously been de¬ 
scribed Both of these witnesses were 
made available for cross-examination, 
but neither of the objecting parties 
rhose to cross-examine them, and ac¬ 
cordingly their affidavits were submitted 
into evidence without objection. 

The SOCMA objections and comments 
on page I recognize the soundness of 
the Agency's proposed standards In the 
following language: 

Hie propewed rulemaking t» in general very 
*M1 designed to achieve the purpose* of wc- 
uon 307(a) of the Federal Water PoUution 
Contact Act Amendment* of 1972. Pub. L. 
'*2 500. Thin Is particularly welcome because 
* human carcinogen U involved and the pro- 
P°**d limitations on emueat dbteharge* are 
r-arefully derived from the beat presently 
'i vh liable data and prudent, indeed quite ron- 
■'crvatlve. methods of analyol* of risks • • •. 
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SOCMA requested a monthly average 
for benzidine-based dye applicators of 20 
Mg/1 rather than 10 *g/l economic 
grounds. SOCMA indicated further that 
some dye applicators might exceed this 
limit on a mass balance monitoring ap¬ 
proach. but not on an analytical chlor- 
aralne-T approach However, as indi¬ 
cated above only chloramine-T text* will 
be used for enforcement purposes. If an 
applicator has reason to believe his 
emuent concentrations approach or ex¬ 
ceed the standard, he should utilize 
chloramtnc-T measuring and monitoring 
technology' to assure compliance. 

SOCMA also requested an amend¬ 
ment of the standards to provide that 
where a discharger's waste stream is 
analyzed and no detectable quantity is 
found, the benzidine content should be 
deemed to be zero for monthly averag¬ 
ing purposes. The reason for this re¬ 
quest is that some enforcement person¬ 
nel would regard a non-detectable quan¬ 
tity as indicating the presence of benzi¬ 
dine up to the detectable limit. Since the 
limit of detectability (2-5 Mg/1) Is close 
to the discharge limit U0 Mg/1), this 
practice could result in an apparent vi¬ 
olation where In fact there was none 
The Agency’s practice is to treat a non- 
detec table amount as zero and hence 
no amendment is necessary. 

API initially objected to the lack of 
adequate time to prepare its objections. 
This objection was cured by the allow¬ 
ance of the filing of supplemental data 
by API on August 9. 1976. which was 
further supplemented by thetr Affidavit 
of Nicholas J. Lardieri admitted as evi¬ 
dence on September 30.1976, 

API also objected to an alleged lack 
of adequate consultation by EPA will) 
the Industry and other government 
agencies. The Agency believes It ade¬ 
quately consulted with oilier govern¬ 
ment agencies concerning the proposed 
regulations prior to their proposal. With 
respect to industry, tills objection would 
now» appear to be moot since API lias 
been afforded ample opportunity in the 
scope of these hearings to present to the 
Agency whatever evidence and informa¬ 
tion it wished. 

API objected to the proposed ambient 
water criterion of 0.1 /ig/1. asserting 
that the low-dose risk extrapolation 
models used by the Agency were overly 
conservative. No further evidence was 
introduced to support their objection, 
however, and no evidence was intro¬ 
duced on which the Agency could rea¬ 
sonably conclude that more relaxed 
standards than those proposed would 
provide an ample margin of safety for 
aquatic organisms and consumers there¬ 
of. including man. Accordingly, there 
appears no basis for modifying the 
Agency's proposed ambient water 
criterion 

As indicated in both the Supplemen¬ 
tal Data on Benzidine Based Dye Usage 
in the Pulp and Paper Industry filed by 
API on August 9 and the Affidavit of 
Nicholas Lardieri, API’s principal ob¬ 
jection to the proposed benzidine toxic 
effluent standards is that the paper goods 
manufacturing Industry use* relatively 
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insignificant amounts of benzidine- 
based dyes, and thus should not be in¬ 
cluded among the industrial facilities 
subject U> the proposed benzidine regu¬ 
lations. < SOCMA made the same objec¬ 
tion.) Although the original objection 
apparently sought a higher effluent 
standard based primarily upon effects on 
aquatic organisms. Uiis was not followed 
up in either of the subsequent submis¬ 
sions, and indeed would appear to over¬ 
look the need for protection against the 
possible cancer risk to human health. 
The Supplemental Data and the Affida¬ 
vit of Dr. Lnrdieri indicate that the dis- 
cliarges of benzidine by representative 
plants in the paper products industry are 
well below the maximum standards pro¬ 
posed by EPA. API argues that because 
its plants are already’ in compliance, they 
should not be subjected to the cost of 
monitoring. 

EPA believes that the cost of mass 
balance monitoring is quite small, and 
no evidence was introduced by API at 
tlie hearings to the contrary. Whatever 
minimal costs of monitoring there may 
be w*ouk! appear to be justified in order 
to insure that the industry does in fact 
continue to comply with the Agency’s 
toxic pollutant effluent standards for 
benzidine, and thereby assures that the 
requisite protection of human health 
from exposure to this proven carcinogen 
la being provided. 

American Cyan am id Company recom¬ 
mended express use of the chlontmlne-T 
method for analysis, noting that the 
“mass balance analysis” monitoring ap¬ 
proach often may overstate the amount 
of benzidine present in a discharge. An 
noted previously, the chloramine-T 
method has been adopted as the official 
method and will be used for enforcement 
purposes. In view of the cost of acquiring 
chloramine-T monitoring equipment, 
and because the mass balance method 
tends to overstate the amount of benzi¬ 
dine present, it would appear that 
demonstration of compliance using the 
mass balance method is sufficient. 

The New* York State Department of 
Environmental Conservation recom¬ 
mended that pretreatment standards be 
established for facilities discharging to 
publicly owned treatment works 
< POTWs) As stated In the Notice of Pro¬ 
posed Rulemaking on June 30. 1976. the 
Agency intends to develop pretreatment 
standards for discharges of benzidine to 
POTWs in due course 

The New York State Department of 
Environmental Conservation also stated 
that the standards were unreasonably 
low. and went beyond what Is necessary 
to provide an ample margin of safety for 
protection of aquatic organisms They 
further stated that there was insufficient 
evidence of any human exposure result¬ 
ing from point source discharges into the 
water to warrant setting a standard as 
low as that proposed for the protection 
of human health The Natural Resources 
Defease Council (“NRDC”). on the other 
hand, urged that the standards are not 
low* enough, and that for a proven car¬ 
cinogen the standards should be aero. 
NR DC submitted no evidence that the 
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Agency's proposed standards would re¬ 
sult in any significant risk of harm to 
human health, or that measurable addi¬ 
tional benefit would be obtained by es¬ 
tablishing a zero discharge. In my Final 
Decision on Toxic Pollutant Effluent 
Standards lor Aidrin/Dieldrin, etc., 
dated December 30. 1976. 1 explained in 
detail the manner in which the Agency 
evaluates evidence of carcinogenicity 
and discussed why zero discharge of toxic 
substances known to be carcinogens is 
not necessarily required under section 
307(a). For the reasons stated there and 
hereinabove, it would appear that the 
standards proposed by the Agency will 
provide an ample margin of safety for 
human health, and that there is no sig¬ 
nificant or material evidence which 
would warrant a modification of that 
standard under section 307(a) (2). 

NRDC also asserted that the Agency 
should not consider technology or eco¬ 
nomic impact in setting a standard under 
section 307(a). and further noted that 
the present standard is not even based 
upon the very best technology available. 
It is true that the Agency gave wmc con¬ 
sideration to the technological feasibility 
of complying with its proposed standards. 
However, the standard proposed for ben¬ 
zidine is fully supportable and reason¬ 
able apart from any consideration of 
technological feasibility or economic im¬ 
pact. The fact that technology tnay be 
available to achieve additional pollutant 
reductions at a given co#t does not neces¬ 
sarily mean that the Agency must re¬ 
quire installation of that technology 
when the available data indicate that 
the "ample margin of safety’‘ required 
by section 307(a) may be achievable 
without tho implementation of that tech¬ 
nology. To put 11 somewhat differently, 
if the degree of protection required by 
tiie Act can be achieved through pro¬ 
mulgation of a particular standard, there 
Is no further legal requirement that more 
stringent standards be promulgated. Just 
because technology may exist to achieve 
them. Nor is the Agency required to set 
standards that furnish an absolute guar¬ 
antee of safety as distinct from "an am¬ 
ple margin of safely." 

NRDC also claimed that live "tighten¬ 
ing variance" procedure set forth in 
K 129.7 of the general implementing reg¬ 
ulations proposed on June 10. 1976, is 
inadequate to assure an ample margin of 
safety. NRDC offered no evidence to sup¬ 
port this proposition and no argument 
indicating that the proposed variance is 
legally insufficient. There is no reason 
to believe that the tightening variance 
clause will not be utilized in any appro¬ 
priate case in order to assure compliance 
with the law. and therefore there appears 
no justification for modifying this pro¬ 
cedure. 

NRDC also asserted that the scope of 
point source discharge coverage was in¬ 
adequate. As stated In the preamble por¬ 
tion of the Notice of Proposed Rulemak¬ 
ing on June 30,1976, the proposed stand¬ 
ards cover all of the manufacturers of 
benzidine and benzidine-based dyes. They 
also cover all known significant users or 
applicators. There may or may not be 
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other significant discharges of benzidine 
into the navigable waters, but to the 
Agency's knowledge they have not been 
identified. The designation of the point 
source categories covered by the proposed 
standards Is properly within the Admin¬ 
istrator's discretion pursuant to section 
307(a) (5). which states that "when pro¬ 
posing or promulgating any effluent 
standard (or prohibition) under this sec¬ 
tion, the Administrator shall designate 
the category or categories of sources to 
which the effluent standard (or prohibi¬ 
tion) shall apply." It is believed that the 
proposed coverage includes all significant 
point source discharges of benzidine into 
the navigable waters. 

Ford Motor Company opposed the set¬ 
ting of national standards, and urged the 
setting of standards on a site-specific ba¬ 
sis. This suggestion must be rejected as 
contrary to the mandate of section 307 
(a), which requires the setting of na¬ 
tional standards. Variations in particular 
receiving water conditions have been 
token into accotint by the Agency in Its 
recognition of the mixing zone phenome¬ 
non, coupled with the "tightening vari¬ 
ance" clause which will be applied on a 
site-specific basis to assure compliance 
with the mandate of section 307(a) that 
an ample margin of safety be provided. 

Ford also recommended deletion of the 
ambient water criterion, since this is not 
required under section 307(a) and would 
be more properly issued as a recommen¬ 
dation pursuant to section 304(a). It Is 
true that the Agency publisher recom¬ 
mended water quality criteria under 
section 304'&>, and it is also true that 
the establishment of an ambient water 
critcrian is not legally required under 
section 307(a). However, because toxicity 
is largely a function of concentration 
of a pollutant in ambient waters, the 
Agency lias decided that the establish¬ 
ment of toxic pollutant effluent stand¬ 
ards is a helpful step in relating the 
required "end-of-pipe" effluent stand¬ 
ard to the effects which arc to be 
minimized or avoided. In addition, the 
establishment of the ambient water cri¬ 
terion will enable the Agency to achieve 
some degree of site-specific flexibility in 
its standards by assuming a reasonable 
degree of dispersion and dilution, while 
at the same time retaining the power 
under the "tightening variance" clause 
to assure that more stringent limitations 
are applied where necessary to insure 
the provision of an ample margin of 
safety for those organisms for whose 
protection section 307(a) wnx intended. 

Conclusion 

Substantial evidence on the record 
taken as a whole strongly supports pro¬ 
mulgation of the standards as proposed 
by the Agency. Moreover, there does not 
appear to be any need or Justification for 
any modification of the toxic pollutant 
standards proposed for benzidine "based 
upon a preponderance of evidence" ad¬ 
duced at the hearings, except for the 
modification of I 129.104(c) <2> discussed 
above relating to certification by the 
manufacturer and use of the chi ora min e- 
T method for enforcement purposes 


Also, in subsections (b) (1) (i) (BM1 > 
and ccHlHi) (B)(1) of fi 129.104 as pro¬ 
posed. there was the following language 
setting forth the application of the stand 
nrds to stormwater and other runoff* 

Thc.sc standard^ or problbittcmn bpply to 
• • • • • 

<&) All dkftchargcM from the - 

log areas, loading and unloading area*. &tor- 
mc* areas and other areas which are subject 
to direct contain I ration by denztdine ns * 
result of the manufacturing process. Includ¬ 
ing but not limited to stormwater and otiv 
runoff. 

Subsection (ID of each of those section 
then provided as follows: 

These standards do not apply to storm¬ 
water runoff or other discharges from arcs 
subject to contamination solely by fallout 
from air cmirslons of bonrldlnr; or to storm¬ 
water runoff that exceed* that from the ten 
year 24-hour rainfall event. 

For clarification, each of the subsector 
mentioned above should be amended by 
Inserting after the words "stormwater 
and other runoff" the following lan¬ 
guage: "except Of* hereinafter provided tn 
subsection <li)*\ 

Accordingly, the standards ore hereby 
adopted In the form set forth below 

Dated: December 30. 1976. 

Effective date: TTic amendment i* 
hereinafter promulgated will become in¬ 
fective January 12, 1977. Due to the op¬ 
eration of 9 129.8. the compliance date 
for the standards promulgated below will 
be January 12. 1978. 

Rttsonx E. Train. 

Administrator 

1. In 40 CFR Part 129. Subpart A in.* 
proposed at 41 FR 23576 (June 10 
1976)). is amended by ridding a new en¬ 
try to the table of contents to rend as 
follows: 

&€C, 

129.104 UeiiiUtilnc. 

2. Subpart A of Part 129 is further 
amended by adding a new paragraph m: * 
to ? 139.4 to read as follows: 

§ 129.1 Toxic poll it I a ill*. 

te) Benzidine—"Benzidine" mean, the 
compound benzidine and its gaits as 
identified by the chemical name 4,4*-di- 
ominobiphenyl. 

3. Subpart A of Part 129 t& further 
amended by adding a new { 129.104 to 
read as follows: 

§ 129.101 Rcnxidiiir. 

(a» Specialized definitions. (!> ' Benzi¬ 
dine Manufacturer" means a manufac¬ 
turer who produces benzidine or who 
produces benzidine as an Intermedia** 
product In the manufacture of dyes com 
monly used for textile, leather and pap*** 
dyeing. 

(2) "Benzidine-Based Dye Applies 
tor" means an owner or operator wb< 
uses benzidlnc-based dyes In Uie dye In i 
of textiles, leather or paper. 

(3) The ambient water criterion foi 
benzidine in navigable waters 0.1 
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• b* Benzidine manufacturer—(1> Ap¬ 
plicability . (i> These standards apply to: 

*A> All discharges into the navigable 
u rtters of process wastes, and 

(B) All discharges into the navigable 
waters of wastes containing benzidine 
from the manufacturing areas, loading 
unci unloading areas, storage areas, and 
other areas subject to direct contamina¬ 
tion by benzidine or benzldine-contain- 
iiiK product as a result of the manufac¬ 
turing process, including but not limited 
to 

\D Stormwater and other runoff ex¬ 
cept as hereinafter provided in para¬ 
graph (b)(1) <ii) of this section and 

< 2* Water used for routine cleanup or 
cleanup of spills. 

• ii> These Standards do not apply to 
stormwater runoff or other discharges 
from areas subject to contamination 
solely by fallout from air emissions of 
benzidine; or to stormwater runoff that 
exceeds that from the ten year 24-hour 
rainfall event. 

• 2> Analytical method acceptable— 
Environmental Protection Agency 
method specified in 40 CFR Part 136. 

• 3* Effluent standards—( i> Existing 
sources— Discharges from a benzidine 
manufacturer shall not contain benzi¬ 
dine concentrations exceeding an av¬ 
erage per working day of 10 ng/1 calcu¬ 
lated over any calendar month, and shall 
not exceed a monthly average daily 
loading of 0.130 kg/kkg of benzidine 
produced, and shall not exceed 50 »a/\ in 
a >ample<s) representing any working 
day. 

<n> New sources— Discharges from a 
benzidine manufacturer shall not con¬ 
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tain benzidine concentrations exceed¬ 
ing an average per working day of 10 
>*g/l calculated over any calentjpr month, 
and shall not exceed a monthly average 
daily loading of 0.130 kg/kkg of benzi¬ 
dine produced, and shall not exceed 50 
Mg /1 in a sample(s) representing any 
working day. 

<4> The standards set forth in this 
paragraph <b> shall apply to tile total 
combined weight or concentration of 
benzidine, excluding any associated 
element or compound. 

(c> Benzidine-based Dye Applicators — 
»1> Applicability. «I) These standards 
apply to: 

<A> All discharges into the navigable 
waters of process wastes, and 

<B> All discharges Into the navigable 
waters of wastes containing benzidine 
from the manufacturing areas, loading 
and unloading areas, storage areas, and 
other areas subject to direct contamina¬ 
tion by benzidine or benzidine-contain¬ 
ing product as a result of the manufac¬ 
turing process, including but not limited 
to: 

U > Stormwater and other runoff ex¬ 
cept as hereinafter provided in para¬ 
graph (cm 1 Milt of this section and 

<2> Water used for routine cleanup or 
cleanup of spills. 

<ii> These standards do not apply to 
stormwater runoff or other discharges 
from areas subject to contamination 
solely by fallout from air emissions of 
benzidine: or to stormwater that exceeds 
that from the ten year 24-hour rainfall 
event. 
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(2> Analytical method acceptable . (it 
Environmental Protection Agency 
method specified In 40 CFR Port 136: or 

Hit Mass balance monitoring ap¬ 
proach which requires the calculation of 
the benzidine concentration by dividing 
the total benzidine contained in dyc^ 
used during a working day <as certified 
in writing by the manufacturer > by the 
total quantity of w ? atcr discharged dur¬ 
ing the working day. 

(Comment: The Regional Administrator 
(or 8tate Director. If appropriate! ahall rely 
entirely upon the method apeciOed In 40 
CFR 133 in analyses performed by him ter 
enforcement purposes.) 

<3) Effluent standards —»i* Existing 
sources —Discharges from benzidine - 
based dye applicators shall not contain 
benzidine concentrations exceeding an 
average per working day of 10 pg/1 cal¬ 
culated over any calendar month: and 
shall not exceed 25 **g/l in a sample's* 
or calculation(s) representing any work¬ 
ing day. 

(U> JVcto sources —Discharges from 
benzidine-based dye applicators shall 
not contain benzidine concentrations 
exceeding on average per working day of 
10 pg /1 calculated over any calendar 
month: and shall not exceed 25 *g/l in 
a sample(s) or calculations represent¬ 
ing any working day. 

(4> The standards set forth In this 
paragraph (c> shall apply to the total 
combined concentrations of benzidine, 
excluding any associated element or 
compound. 

{PR Doc 77-002 Filed t-il-77;8:45 am j 
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NOTICES 


FEDERAL ELECTION 
COMMISSION 

| Notice 1970-72, AOR 1970-112 through AOR 
1970-116| 

ADVISORY OPINION REQUESTS 

Pursuant to 2 U.S.C. section 437f(c) 
and the procedures reflected In Part 112 
ol the Commissions Notice of Proposed 
Rulemaking, published on May 26. 1976 
(41 FR 21590). advisory opinion requests 
1976-112 through 1076-115 have been 
made public at the Commission. Copies of 
AOR 1976-112 through AOR 1976-115 
were made available on December 29, 
1976. These copies of advisory opinion re¬ 
quests were made available for public 
inspection and purchase at the Federal 
Election Commission. Public Records Di¬ 
vision. at 1325 K Street. N.W.. Washing¬ 
ton. D.C. 20463. 

Interested persons may submit written 
comments on any advisory opinion re¬ 
quest within ten cays after the date the 
request was made public at the Commis¬ 
sion. These comments should be directed 
to the Office of the General Counsel. Ad¬ 
visory Opinion Section, at the Commis¬ 
sion. Persons xcquiring additional time 
in which to respond to any advisory 
opinion requests will normally be grant¬ 
ed such time upon written request to the 
Commission. All timely comments re¬ 
ceived by the Commission will be consid¬ 
ered before the Commission issues an 
advisory opinion. Comments on pending 
requests should refer to the specific AOR 
number of the requests and statutory 
references should be to the United States 
Code citations rather than to the Public 
Law Citations. 

A descriptive listing of each of the re¬ 
quests recently made public as well as 
the identification of the requesting party 
follows hereafter: 

AOR 1970-112: May Democrat* Abroad i% 
political organization of American citizens 
living overseas, be regarded as a political 
committee of the Democratic Party for pur¬ 
poses of 2 UAC I 441a(a) (4) which allows 
unlimited transfer* between and among po¬ 
litical committee* of the same political 
party.—Requested by Sheldon S. Cohen, 
Counsel to the Democratic National Com¬ 
mittee. Washington. D C. 

AOR 1970-113: May a trade association 
with corporate members which has received 
solicitation approvals for 1976 regard such 
approvals as permitting a “follow-up” to a 
1970 solicitation if such “follow-up** occurs 
early in 1977, but in the absence of solid Ca¬ 
tion approval for calendar year 1977.—Re¬ 
quested by James J. Butera, Counsel to the 
Savings Bankers Non-Partisan Political Ac¬ 
tion Committee. Washington. D.C. 

AOR 1976-114: May excess campaign funds 
of a Member of Congrc*s be used to pay for 
for telephone bills which exceed the amount 
of the Member’s communication allowance 
for his Washington ofTVce.—Requested by 
Representative Joseph D. Early. U.3. Hou*e of 
Representatives. Washington, D-C. 

AOR 1970-116: Whether various Slate 
bankers amociatlouH are sufficiently related 
to the American Banker* Association (ABA) 
so that political committee* established by 
thofee associations are affiliated with BANK 
PAC. the separate segregated fund of the 
ABA. for purposes of 2 UJB.C. 1441a—Re¬ 


quested by William H Smith on behalf of 
BANKPAC. Washington D.C. 

December 30. 1976. 

Vernon W. Thomson, 
Chairman /or the 
Federal Flection Commission, 
|FR Doc 77-010 Piled 1-11-77:8:45 am) 


| Notice 1977-11 

CLEARINGHOUSE ADVISORY 
COMMITTEE 

Establishment 

In accordance with the provisions of 
the Federal Advisory Committee Act <5 
U.8.C. App. I) and Office of Management 
and Budget Circular A-63 of March 
1974. as revised and after consultation 
with OMB, the Federal Section Com¬ 
mission has determined tirnt the estab¬ 
lishment of the Federal Election Com¬ 
mission Clearinghouse Advisory' Commit¬ 
tee is in the public interest in connection 
with the performance of duties imposed 
on the Commission by law. 

The Committee will advise the Com¬ 
mission. through the Chief of the Clear¬ 
inghouse on Election Administration, on 
how best to allocate Us resources in con¬ 
ducting research, in collecting and dis¬ 
seminating election information, and in 
providing technical assistance to state 
and local elections-related public 
officials. 

Hie Advisory Committee will consist 
of 20 members with a balanced repre¬ 
sentation of state election officials, local 
election officials, and state legislation 
nominated by the Clearinghouse Chief 
and appointed by the Commission. 

The Committee will function solely as 
an advisory body and in compliance with 
the provisions of the Federal Advisory 
Committee Act. Its charter will be filed 
In accordance with the Act, pursuant to 
a time W'aiver granted by OMB. on or 
before January 27. 1977. 

Interested persons arc invited to sub¬ 
mit comments regarding the establish¬ 
ment of the Federal Election Commission 
Clearinghouse Advisory Committee. Such 
comments, as well as any inquiries, may 
be addressed to: Clearinghouse. Federal 
Ejection Commission, 1325 K Street, 
N.W.. Washington. D.C. 20463. 

January 4. 1977. 

Thomas E. Harris. 

Vice Chairman for the 
Federal Election Commission. 

| FR Doc.77 911 Filed 1-11-77:8:46 aro| 


[ Notice 1970-731 

POLICY STATEMENT 

Application of Contribution Limits to Con¬ 
tributions Made After General Election 
to Retire Debts Incurred With Respect 
to 1976 Election(s) 

Several questions have been posed, both 
formally and informally, regarding ap¬ 
plication of the contribution limit* in the 
Federal Election Campaign Act of 1971, 


as amended (“the Act"). to post-general 
election contributions made to retire 
campaign debts incurred in connection 
with a primary election and/or a general 
election occurring in 1976. Since these 
questions relate to candidates and cam¬ 
paigns other than presidential candi¬ 
dates who qualified for Federal funding 
under Chapters 95 or 96 of the Interna] 
Revenue Code, this statement Is not in¬ 
tended to comprehend and treat the sep¬ 
arate Issues raised by presidential cam¬ 
paigns which received Federal funding. 

Proposed regulations, approved by the 
Commfadson and submitted to the Con¬ 
gress on August 3. 1976 (published in the 
Federal Register on August 25), addres 
the question of contributions made prior 
to a primary election and between a pri¬ 
mary election and & general election. Sec 
i 110.1(a) (2>. They do not specifically 
focus on contributions made after a gen¬ 
eral election for the purpose of retiring a 
campaign debt incurred with respect to 
thot election except to provide that such 
contributions are subject to the limits of 
the Act stated in 2 U.8.C. 441a(ft). See 
1110.1(g) (2). The regulations do provide 
that contributions made after a primary 
for the purpose of retiring a debt In¬ 
curred hi connection with that primary 
are subject to the $1,000 (or $5,000 if 
donor Is millticandidate committee) con¬ 
tribution limit applicable to the primary 
The proposed regulations also state that 
contributions relating to a primary* elec¬ 
tion already held may be made only to 
the extent that net debts outstanding 
from the primary are not exceeded by 
those contributions. Furthermore, the 
contributions mast be designated in writ¬ 
ing for retiring debts incurred with re¬ 
spect to the primary election. 5 llO.Ka* 
(2X1). 

Reporting under the Act is cumulative 
as to outstanding debts and obligations, 
contributions, and expenditures begin¬ 
ning with the pre-priinary election period 
continuing through the post-general 
election period. Thus, in cases where a 
candidate participated in the general 
election, the Commission will generally 
regard debts outstanding after the gen- 
erol election as debts incurred with re¬ 
spect to the general election. Poet-gen¬ 
eral election contributions made to the 
extent of the outstanding debt will be 
presumed to be made with respect to the 
general election and so treated for pur¬ 
poses of the contribution limits. 

However, there may be situations where 
a candidate, or his or her campaign com¬ 
mittee. finds it advantageous to raise 
funds from donors who have not “used 
up° their contribution limits from the 
primary. If the committee desires to 
utilize contribution limits still available 
as to both the primary and general elet - 
tlon and can establish from reports filed 
under the Act (or supporting accounting 
records) the amount of the outstandim: 
debt which was incurred with respect to 
a primary' election, contributions may be 
designated in writing by the donor for 
retiring the primary-related debt. To the 
extent of the amount of the primary' debt. 
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iu» determined by the committee (sub¬ 
ject to Commission audit or review), con¬ 
tributions made after the general elec¬ 
tion and designated in writing by the 
donor for the primary debt may be ac¬ 
cepted and treated as primary election 
contributions for purposes of the contri¬ 
bution limits. A committee which allo¬ 
cates its outstanding debts in this man¬ 
ner should submit with its next report, 
and also with any future reports required 
by the Act and proposed regulations, sep¬ 
arate supporting schedules Itemizing the 
debts relating to the primary and gen¬ 
eral election. Each designated contribu¬ 
tion in an amount which requires listing 
on a supporting schedule for itemized re¬ 
ceipts (exceeding a calendar year ag¬ 
gregate of $100 if the receipt is a con¬ 
tribution from a person, but in any leaser 
amount if the receipt Is a contribution/ 
transfer from a political committee) 
should be disclosed on the itemized 
schedule with an annotation indicating 
thr respective debt < primary, general, or 
both) for which the donor designated the 
contribution. 

In tlie situation where the candidate 
or committee allocates it & debt to the 
primary and general elections, contribu¬ 
tions (made after tire general election) 
may be designated for the general elec¬ 
tion debt and received and applied to 
retire that portion of the debt If con¬ 
tributions designated for either debt 
(primary or general) and (1) made be¬ 
fore sufficient funds are on hand to re¬ 
tire the respective debt for which 
designated but (2) received after suffi¬ 
cient funds are on hand to retire such 
debt, exceed the outstanding debt (as of 
the date of receipt) for which desig¬ 
nated. the excess amount may be applied 
to retire any outstanding debts whether 
related to the primary or general elec¬ 
tion. 


Additional contributions which are (1 > 
designated and made before sufficient 
funds are on hand to retire both debts 
but (2) received after sufficient funds 
are on hand to retire both debts may be 
regarded as excess campaign funds and 
utilized in accordance with 2 U.S.C. 
f 439a. In the event the candidate or 
campaign committee desires to carry¬ 
over the excess (determined after all 
debts relating to the 1976 elections are 
retired) to a future campaign for Fed¬ 
eral office, a last-received, first carriod- 
over rule must be applied to identify the 
donors of the excess. Those donors must 
provide written authorization for re¬ 
garding their contributions as made with 
respect to a future election and such 
contributions will be charged against 
the limits of 2 U.S.C. 441a as applied to 
contributions made with respect to the 
future election (primary or general). 

Funds which are both donated and re¬ 
ceived after sufficient contributions arc 
on hand to retire all campaign debts 
may be regarded as donations to an 
office account or as contributions related 
to a future election; in the latter situa¬ 
tion the contribution would be subject 
to $ 44la limits as applicable to the 
future election. Either described use of 
such funds donated is required to be 
authorized in writing by the donor be¬ 
fore the funds may be retained for fu¬ 
ture use since donors should be made 
aware whether funds they have con¬ 
tributed are to be charged against the 
contribution limits of 2 U.S.C. 441a. 

An example will Illustrate application 
of the foregoing points. Assume a situa¬ 
tion where a campaign committee has 
$10,090 of outstanding primary debts and 
$20,000 of outstanding general election 
debts as of day one. On day two the 
committee receives $10,000 of contribu¬ 
tions (within the donors* limits) desig¬ 
nated in writing for the primary debt 


On day one contributor X mailed to the 
committee a contribution of $500 desig¬ 
nated for tl>e primary debt, but it la not 
received until day five. The contribution 
may be used for the general election debt. 
Assume the same facts except by day 
three the committee lias received suffi¬ 
cient contributions to retire Its general 
election debt; thus, by dAy five (when 
X*s $590 is received) sufficient funds are 
on hand to retire all debts. The $500 re¬ 
ceived on day five would be regarded ax 
excess campaign funds and may be 
utilized under 2 U.S.C. 439a or may be 
regarded as a contribution relating to a 
future election which would have to be 
counted against the limits applicable to 
that future election. The example may 
be further modified to illustrate an ad¬ 
ditional point. A donation made on day 
six and recetfted on day six (or later) 
may not be regarded as excess campaign 
funds since when the donation w*as made 
all 1976 campaign debts were retired 
Such a donation would be regarded as 
cither a donation to an office account or 
as a “contribution" relating to a future 
election, depending on the circumstances 
under which it was made. Donor author¬ 
ization (in writing), as described above, 
would be necesary before the funds could 
be retained for either use. 

The Commission issues tilts policy 
statement under its authority to formu¬ 
late policy with respect to the Act. see 2 
U.S.C. 437c(b)(l> and 2 U.S.C. 437d(ai 
(9>, and will incorporate the conclusions 
stated herein in proposed regulations for 
submission to the Congress under 2 U.S.C. 
438(C). 

Vernon W. Thomson. 

Chairman for the 
Federal Eleetton Commission. 

December 30.1976. 

IFR Doc 77 WO Piled 1-11 77,8:-45 »m| 
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Title 17—Commodity and Securities 
Exchanges 

CHAPTER I—COMMODITY FUTURES 
TRADING COMMISSION 

PART 1—GENERAL REGULATIONS UNDER 

THE COMMODITY EXCHANGE ACT 

Notification of Pending Legal Proceedings 

The Commodity Futures Trading Com¬ 
mission ("Commission*’) has adopted a 
new f 1.60 of the general regulations 
under the Commodity Exchange Act. as 
amended (the •‘Act”). 7 U.S.C. 5# 1-22 
(Supp. V. 1075)♦ which requires every 
contract market to notify the Commis¬ 
sion of certain pending legal proceed¬ 
ings. 

On September 7, 1976. the Commission 
published a proposal to adopt | 1.60 and 
Invited interested persona to submit writ¬ 
ten comments on the proposed rule. 4i 
FR 37597 (September 7. 1976). As ex¬ 
plained hi the Fnuoui* Register notice 
accompanying the proposed rule, the 
basic purpose of section 1.60 Is to assure 
that the Commission is apprised of all 
material legal proceedings involving con¬ 
tract markets and their officials, since 
these proceedings might have a substan¬ 
tial ellect on the Commission's efforts to 
administer and enforce the provisions of 
the Act. For example, the Commission 
may wish to participate as amicus curiae, 
or to intervene, in legal proceeding* in¬ 
volving contract markets or their officials, 
in order to assure that judicial interpre¬ 
tations of the Act or the Commission’s 
regulations do not result in diverse or 
conflicting rulings with respect lo the 
responsibilities of these persons. At the 
present time, contract markets arc not 
required to report this type of Informa¬ 
tion. and there is no assurance that the 
Commission would otherwise be informed 
of such litigation. After consideration of 
all the comments received, the Commis¬ 
sion has decided to revise the proposed 
rule and to adopt f 1.60 in the form set 
forth below. 

Proposed 11.60(a> would have re¬ 
quired every contract market to notify 
the Commission of all material litigation 
involving the contract market by filing 
with the Commission a brief written de¬ 
scription of the proceedings that in¬ 
cluded certain information set forth 
in the proposed rule. One commentator 
suggested that contract markets be re¬ 
quired to submit copies of the pleadings 
and other documents filed In the legal 
proceedings, rather than a summary of 
the proceedings. The Commission is per¬ 
suaded that tills approach would serve 
the purpose of the proposed rule, as well 
as relieve contract markets of the bur¬ 
den of preparing summaries that might 
be difficult to write and might be sub¬ 
ject to misinterpretation. As adopted, 
therefore, f 1.60(a) has been changed 
to require contract markets to submit to 
the Commission copies of the complaint, 
answer and such further documents as 
may thereafter be requested by the Com¬ 
mission, filed in any material legal pro¬ 
ceedings Involving the contract market. 
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Similarly, proposed 9 i 60«b)—which 
would have required contract markets 
to file a written description of certain 
legal proceedings Involving any officer, 
director, or other official of the contract 
market—also has been adopted in a 
modified form so that contract markets 
will be required to submit Copies of the 
pleadings and other requested docu¬ 
ments filed in the proceedings covered 
by this section, rather than a summary. 
As adopted, 11.60(b) also deletes the 
proposed exemption from the notifica¬ 
tion requirements for reparations pro¬ 
ceedings instituted against any officer, 
director, or other official of the contract 
market. The Commission was persuaded 
by one commentator that this exemp¬ 
tion was unnecessary, since a reparations 
complaint would not arise out of conduct 
by such persons * 4 in their capacity as 
contract market officials,” the type of 
proceeding with which f 1.60(b) is pri¬ 
marily concerned. Finally, those provi¬ 
sions in proposed f 1.60(b) requiring the 
contract market to submit certain in¬ 
formation to the Commission if an of¬ 
ficer, director, or other official is to be 
indemnified for any liabilities arising out 
of legal proceedings covered by f 1.60 
have been adopted as a separate f 1.60 
(d). Two commentators suggested that 
having those provisions In 9 1.60(b) 
created .some confusion about when the 
notice of indemnification must be sub¬ 
mitted. To nrnkc U clear that the notice 
of indemnification is to be filed within 
10 days after the contract market de¬ 
termines to indemnify an official, the 
Commission has adopted this notice re¬ 
quirement as a separate 11.60(d). Oth¬ 
erwise, that requirement is substantially 
the same as proposed. 

TTie Commission tins adopted in a 
modified form the provisions of proposed 
X 1.60(0, requiring contract markets to 
notify the Commission of any proceed¬ 
ings known to the contract market to 
be contemplated by governmental au¬ 
thorities. other Umn investigations or en¬ 
forcement actions which may be insti¬ 
tuted by the Commission As amended, 
this section requires that, to Uie extent 
known to the contract market, the noti¬ 
fication is to provide: the name of the 
court or agency in which the proceedings 
may be brought; the anticipated date 
of the institution of the proceedings; the 
principal parlies (including any officers, 
directors, or other officials of the con¬ 
tract market) which may be bringing or 
named in the proceedings; a description 
of the factual and legal basis which may 
be alleged to underlie the proceedings 
and the relief which may be sought 
therein. In addition, the Commission has 
added a new provision to 11.60(c). as 
adopted, which requires that contract 
markets submit to the Commission copies 
of Uic complaint, answer and such fur¬ 
ther documents ns may thereafter be 
requested by the Commission if formal 
proceedings ore later Initiated against 
the contract market by governmental 
authorities. These amendments are de¬ 
signed to eliminate any ambiguity 


created by proposed 9 1.60 <c> and «a), 
which required contract markets to re¬ 
port all legal proceedings "contemplated 
by governmental authorities, but only 
material legal proceedings actually in¬ 
stituted. The Commission believes it 
should be apprised of any legal proc< • 
ings which may be contemplated or In¬ 
stituted by governmental agencies 
against contract markets. One commen¬ 
tator said that the Commission should 
develop a liaison with other government 
agencies to discover "contemplated ac¬ 
tions” rather than burden contract mar¬ 
kets with reporting these action* Al¬ 
though the Commission is concern* d 
about Imposing additional regulatory 
burdens on contract markets, it is not 
persuaded that a liaison with other gov¬ 
ernment agencies would be a practical 
alternative to requiring contract markets 
to report these types of legal proceedings. 
To begin with, it would be very difficult to 
establish a lial^n with every governing it 
agency that might institute legal pro¬ 
ceedings against a contract market And, 
since any liaison arrangement, by it" 
nature, would be Informal, there would 
be no assurance that the CommU-imi 
would be apprised of all pending legrd 
proceedings. 81nce contract marker 
usually would be the only other persons 
In a position to know about pending legal 
proceedings involving governmental au¬ 
thorities. the Commission believes the 
host way to assure Uiat the Commit: to 
Is apprised of these proceeding!! is to re¬ 
quire that contract markets report them 

Proposed 9 1.60(d). in addition to out¬ 
lining the procedure to be followed ::n 
submitting the required notice of pend¬ 
ing letjal proceedings, provided that pro¬ 
ceedings Involving only claims for mone¬ 
tary relief would not be mnterial for pur¬ 
poses of X 1.60 if the amount in con¬ 
troversy Is less than $15,000. Bevnai 
commentators said that this made 9 1 60 
too broad, and one commentators mik- 
gestod that the Commission limit th** 
notification requirements to: 

(1) Action* against a contract market « * 
Ita official* (In their capacity as «uc)n 
alleging violation of duties under the Com¬ 
modity Exchange Act or Ita Regulation*: Aid 

(2) Action* against a contract market, or 
Its officials (in Choir capacity as Mich) reviv¬ 
ing equitable or mo notary relief that it 
granted In full or In part, would km peril u.r 
exchange's ability to operate. 

Although this approach could cover mm > 
of tin? legal proceedings that would be 
considered material, the Commission »*■ 
not persuaded that it should Umlt the 
notification requirement In this way. Tlir 
Commission believes there are other 
types of legal proceedings that may be 
material for purposes of the rule— h 
as suite involving the antitrust laws— 
which apparently would not be reported 
under the test suggested by these com¬ 
mentators. Another problem with the 
suggested test is that it would not dis¬ 
close legal proceedings Instituted by the 
contract market, which may be Just ah 
I mportant as suite against the contrm t 
market. On the other hand, the Commis¬ 
sion did not intend to require contra* * 
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markets to notify the Commission of all 
litigation in which the relief sought was 
something other than a money judgment 
(or less than $15,000. Section 1.60(d) was 
intended only as a "safe-harbor pro¬ 
vision," not a definition of "material" for 
purposes of the rule. Tire Commission be¬ 
lieves that, as a practical matter, the 
determination of what litigation is "ma¬ 
terial' can only be made on a case-by- 
cu*e basis and that* initially, it should 
be mads by the contract market Involved. 
Accordingly, the Commission has de¬ 
cided to adopt i 1.60(d) substantially in 
the form proposed, but has redesignated 
that provision as ft 1.60(e) In the rule as 
adopted. However, the Commission plans 
to review the definition of material, after 
It has acquired some experience with the 
operation of ft 1.60, and in this connec¬ 
tion. the Commission would be partic¬ 
ularly interested in receiving further 
comments on the types of legal proceed¬ 
ing which should be considered ma¬ 
terial. 

• In consideration of the foregoing, the 
Commodity Futures Trading Commission 
hereby amends Part I of Chapter 1 of 
Title 17 of the Code of Federal Regula¬ 
tions by adding a new ft 1.60 as follows: 

ft 1.60 IViuiing legal pnHt«linp». 

(at Every contract market shall sub¬ 
mit to the Commission copies of the 
complaint and answer (whether or not 
formally characterized as such) and such 
further documents as the Commission 
may thereafter request, filed in any ma¬ 
terial legal proceedings to which the con¬ 
tract market is a party or its property or 
assets is subject. 

• b» Every contract market shall sub¬ 
mit to the Commission copies of the com¬ 
plaint and answer (whether or not for¬ 
mally characterized as such) and such 
further documents as the Commisison 
may thereafter request* filed in any ma¬ 
terial legal proceedings instituted against 
any officer, director, or other official of 
the contract market, arising from con¬ 


RULES AND REGULATIONS 

duct in such person’s capacity as a con¬ 
tract market official and alleging viola¬ 
tions of (1) the Act or any rule, regula¬ 
tion. or order thereunder; (2) the con¬ 
stitution. bylaws or rules of the contract 
market: or (3) the applicable provisions 
of state law relating to the duties* of of¬ 
ficers, directors, or other officials of busi¬ 
ness organizations. 

<c> Every contract market shall notify 
the Commission in writing of any pro¬ 
ceedings known to the contract market to 
be contemplated against the contract 
market by governmental authorities, 
other than investigations or enforcement 
actions which may be Instituted by the 
Commission. To the extent that such in¬ 
formation Is available, the notification 
must include the name of the court or 
agency in which the proceedings may be 
brought ; the anticipated date of the in¬ 
stitution of the proceedings: the princi¬ 
pal parties (including any officers, di¬ 
rectors or other officials of the contract 
market) which may be bringing or 
named in the proceedings; a description 
of the factual and legal basis which may 
be alleged to underlie the proceedings and 
the relief which may be sought therein. 
If proceedings are later instituted against 
the contract market by governmental au¬ 
thorities. the contract market shall sub¬ 
mit to the Commission copies of the com¬ 
plaint and answer (whether or not for¬ 
mally characterized as such) and such 
further documents as the Commission 
may thereafter request, filed in such pro¬ 
ceedings. 

(d) Every contract market shall notify 
the Commission if any officer, director 
or other official of the contract market 
is to be indemnified by the contract 
market for any amounts paid as settle¬ 
ments or judgments or amounts paid as 
fines or penalties In any legal proceeding 
referred to in paragraphs (a), (b) and 
(c) of this section. The notification must 
Include information regarding the nature 
and amount of any such indemnification 
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and a brief statement explaining the rea¬ 
sons why the official is to be indemnified 
for such liabilities. 

(e) The documents required by thU 
section shall be mailed to the Commis¬ 
sion’s headquarters In Washington. D.C. 
within 10 days after the effective date 
(February 15. 1977) of this section as 
to all matters referred to in part r nraphs 
(a>. <b) and (c> of this section then 
pending, within 10 days after the initia¬ 
tion of legal proceedings referred to In 
paragraphs <a> and <b) of this section, 
within 10 days after the contract market 
determines to indemnify a contract 
market official as provided in paragraph 
«d> of this section, andwithln 10 days 
after the contract market becomes aware 
of the contemplated proceedings and 
within 10 days after formal initiation of 
any contemplated proceedings referred 
to in paragraph (c) of this section. For 
purposes of paragraph (a) and <b) of 
this section, legal proceedings are not 
"material" if the only relief sought is a 
money judgment for less than $15,000 

(Sec. 8a(6) of the Commodity Exchange Act. 
as amended. 7 U.S.C. I2a(5) (Supp V. 1076).) 

Section 1.60 shall become effective Feb¬ 
ruary 15. 1977. However, interested per¬ 
sons may submit comments on the rule, 
which will be evaluated by the Commis¬ 
sion in determining whether to amend 
the rule. All comments should be In writ¬ 
ing and should be addressed to: Com¬ 
modity Futures Trading Commission. 
2033 ’ K" Street. N.W., Washington. DC. 
20581, Attention: Secretariat. Copies of 
all comments received respecting ft 1.60 
will be available for inspection at the 
Commission’s offices In Washington. D.C. 

Issued in Washington. D.C. on Janu¬ 
ary 4. 1977. 

By the Commission 

William T. Baglky. 

Chairman , Commodity 
Futures Trading Commission. 

|FR Doc ,77-943 Filed 1-11-77:8.45 ami 
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PROPOSED RULES 


DEPARTMENT OF COMMERCE 

Patent and Trademark Office 
[37 CFR Parts 1.3. and 5] 

IMPLEMENTATION OF PATENT 
COOPERATION TREATY 

Notke of Proposed Rulemaking 

Notice Is hereby given thAt, pursuant 
to the authority contained in section 6. 
Title 35 of the United States Code, and 
Pub. U 94-131. 89 Stat. 685. of Novem¬ 
ber 14. 1975 which will come Into force 
on the same day as the entry Into force 
of the Patent Cooperation Treaty, the 
Patent and Trademark Office proposes to 
amend Title 37 of the Code of Federal 
Regulations by cither amending or re¬ 
vising 55 1.1, 1.4, 1.5, 1.8. M2. 1.14, 1.21, 
1.23. 1.25, 1.26. M2. US. 1.57. 158. 1.72, 
1.75.1.77,1.78, 1.81.1.83. 1.84, M04,1.141. 
1.146. 1.331. 5.1. 6.3. 5.11. 6.14. 5.15 and 
6.17; and by adding new $5 1.9.1.61.1.70, 
1.318. 1.401. 1.412. 1.413. 1.414, 1.415. 

1.421. 1.422. 1.423. 1.424, 1.425, 1.431. 

1.432, 1.433, 1.434, 1.435, 1 436, 1.437, 

1.438, 1.445. 1.446, 1.451. 1 455. 1.461. 

1.465. 1.468, 1.471. 1 475. 1.481, 1.482. 3.56 
and 3.57. 

In view of the approaching entry into 
force of the Patent Cooperation Treaty, 
the Patent and Trademark Office is pro¬ 
posing certain amendments to the rules 
of practice in patent cases, forms for pat¬ 
ent cases and the rules relating to 
secrecy of certain inventions and licenses 
to file applications in foreign countries. 
These proposed rules provide for the 
formal acceptance of international appli¬ 
cations filed under the Patent Coopera¬ 
tion Treaty in the Patent and Trademark 
Office as a Designated Office, establish 
processing fees for international applica¬ 
tions, clarify procedures before the Re¬ 
ceiving Office and International Search 
Authority, and provide for other matters 
relating to the filing and processing of 
international applications. 

All persons are invited to present their 
views, objections, recommendations or 
suggestions relating to the proposed rule 
changes to the Commissioner of Patents 
and Trademarks. Washington. D.C. 20231 
on or before May 26. 1977 on which date 
a hearing will be held at 9:30 a.m. in 
Room 11C24, Building 3. 2021 Jefferson 
Davis Highway. Arlington, Virginia. All 
persons wishing to be heard orally at the 
hearing arc requested to notify the Com¬ 
missioner of Patents and Trademarks of 
their intended appearance. All comments 
received will be available for public In¬ 
spection in Room UE10 of Building 3. at 
2021 Jefferson Davis Highway, Arlington. 
Virginia. If the Patent Cooperation 
Treaty implementation schedule permits, 
the period for comments may be ex¬ 
tended. It is also possible that a further 
draft will be published for comment. 

The proposed rules will not be pro¬ 
mulgated until the Patent Cooperation 
Treaty and Pub. L, 94-131. 89 Stat. 685 
come into force. This will occur three 
months after the necessary eight ratifi¬ 
cations or accessions to the Treaty have 
occurred, four of which must be coun¬ 
tries with major patent activity. PCT 
Article 63. The United States of Amer¬ 


ica and the Federal Republic of Germany 
are two of the four major countries 
which have ratified the Treaty. Two ad¬ 
ditional major countries must yet ratify 
or accede to the Treaty before it can 
enter into force. 

This proposal has been reviewed pur¬ 
suant to E.O. 11821 and OMB Clrpuiar 
A-107 and determined to have no major 
inflationary impact. 

The Patent Cooperation Treaty was 
published in the Official Gazette on 
July 14, 1970 at 876 O.G. 341-388. The 
Implementing legislation, Fhib. h. 94-131, 
was published In the Official Gazette on 
January 6, 1976 at 942 O.G. 177-185. The 
latest draft of the Administrative In¬ 
structions to be promulgated under Rule 
89 of the Treaty by the World Intellec¬ 
tual Property Organization is being pub¬ 
lished in an Official Gazette in January 
of 1977. 

The following comments are directed 
to the proposed changes and additions 
in the Patent Rules of Practice. 

In order to distinguish which rules 
apply to national applications, which to 
international applications, and which to 
both, it is being proposed that Part I 
of 37 CFR be divided into 3 subparts. 
Bubpart A would relate to 4 ‘General Pro¬ 
visions'* directed to both national appli¬ 
cations and international applications 
and would include 55 1.1 through 1.26. 
Subpart B would relate to '‘National 
Processing Provisions" directed to na¬ 
tional applications only, and would in¬ 
clude 55 1.31 through 1.352. Subpart C 
would relate to "International Process¬ 
ing Provisions" under the Patent Coop¬ 
eration Treaty and would Include pro¬ 
posed new 511.401 through 1.482. Within 
each subpart, where an exception as to 
the applicability of a rule to national 
and/or International applications occurs, 
a specific clarifying reference has been 
added In all cases, the present number¬ 
ing of rules has been maintained. 

Section 1.1 provides a special "Box 
PCT*' address to permit an early sepa¬ 
ration and routing of PCT related mail 
from other types of mail. 

Section 1.4(a) is amended to refer to 
the added rules relating to international 
processing. 

Section 1.5(a) Ls amended to Indicate 
that international applications are to 
be identified by their international ap¬ 
plication numbers. 

Section 1.8(a) is amended to exclude 
international applications and papers 
relating thereto from the certificate of 
mailing procedure. 

New 5 1.0 Is added to distinguish be¬ 
tween Uie terms "national application** 
and "international application" as used 
in these rules. 

Section 1.12 is amended to refer spe¬ 
cifically to the international application 
number. 

Section 1.14(a) indicates the current 
practice as to application secrecy and 
also refers specifically to applications 
identified in international applications. 
Section 1.14(c) changes the reference 
from Atomic Energy Commission to the 
Energy Research and Development Ad¬ 
ministration. 


An international-type search will be 
made m all national applications as in¬ 
dicated in 5 1.104(c). New paragrajh 
(w) to 11.21 adds a fee to cover the cost 
of preparing an international-type 
search report where desired (PCT Art 
15(6)). although It is not required by 
the United 8tatcs Patent and Trade¬ 
mark Office. 

Section 1.23 includes a reference to in¬ 
ternational application processing fees 
to clearly indicate that such fees mibi 
be paid in United States currency. 

Section 1.25(b) Ls amended to Indi¬ 
cate that international application fees 
may be charged against deoo&lt account;. 

8ection 1.26 is amended to provide for 
refunding some portion of the Interna¬ 
tional search fee during subsequent na¬ 
tional examination where the prior an 
search is wholly or partly based on the 
earlier International search. The amour. t 
of the refund will be determined by the 
examiner in a manner similar to that 
indicated In the remarks directed to 
f 1.446 below r . Such a refund will tend to 
make applicants' cost of using the PCT 
about the same regardless of whether 
the national or international application 
is filed initially. 

In 5 1.52. paragraphs <a) and <b> at 
amended to permit an application com¬ 
plying with the formal requirements of 
PCT Rule 11 to be formally acceptable 
as a national application. International 
applications arriving in the Patent and 
Trademark Office as a Designated Office 
under 35 U.8.C. 371 will be in PCT for¬ 
mat and with the changed wording of 
this rule, will also be formally accept¬ 
able for national patentability exami¬ 
nation. 

Section 1.55 is amended to contain an 
additional paragraph (d) which states 
the position set forth in PCT Art. 11 <3> 
and 35 U.S.C. 363 that the Internationa] 
filing date is in effect the national filing 
date except for the reservation under 
PCT Art. 64(4). ThLs reservation was 
taken by the United 8tates of America 
at the time it deposited its instrument 
of ratification. 

Section 1.67 is amended to Indicate 
that the signature on the Request of an 
international application will be accept 
ed as the signature on the application 

Section 1.58 is amended slightly to re¬ 
move any conflict with the formal re¬ 
quirements of the Patent Cooperation 
Treaty. 

8ection 1.61 Is a new section which re¬ 
lates to the filing of an International ap¬ 
plication with the Patent and Trademark 
Office as a Designated Office for nation¬ 
al patentability examination <35 UJ3.0 
371). These requirements differ some¬ 
what from those applying to the regular 
filing of national applications. 

Section 1.70 Is a new section which 
sets forth the requirements of an oath 
or declaration under 35 U.8.C. 371(0 <4>. 

Section 1.72 is amended to indicate 
that the abstract must be located on a 
separate sheet of paper. This change has 
been introduced In order to assure uni¬ 
formity in information placement In in¬ 
ternational and regular applications that 
will aid in patent printing. Except for 
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this change. national applicatioas may 
continue to be filed in the present format. 

Section 1.75, paragraph cc), is amend¬ 
ed to provide for multiple dependent 
claims <PCT Rule 5.4). Paragraphs (t) 
and <g> have been added to Incorporate 
current practice not previously stated in 
the rules. 

Sections 1.77 and 1.78 have been 
* mended to indicate the preferred order 
of arrangement of application elements 
including placement of the abstract after 
the claims as in PCT Art. 3»2> and 
ection 208 of the Administrative In- 
tructions. 

Section 1.81 is amended to reflect the 
changes made in 35 U.S.C. 113 by Pub. 
L. 04-131 and to comply with PCT Rule 

72. 

Section 1.83 has been amended to re¬ 
move the mandatory requirement that 
:he drawing show every feature claimed. 
Such illustrations, however, continue to 
be strongly preferred and are absolutely 
< -sential where necessary for the under¬ 
standing of the invention. 

Section 1.84, which relates to the for¬ 
mal requirements for drawings, has been 
mended to provide for two alternative 
drawing sizes. One size is that currently 
in use and the other is the A4 size re¬ 
quired by PCT Rule II. However, all 
drawings in a particular application 
must be of the same size. Other changes 
have been Incorporated to take into con- 
i deration the requirements of PCT Rule 
11. 

Section 1.104 is amended to include 
a new paragraph <c> relating to the in¬ 
ternational-type search. Note PCT Art. 
15(5) and PCT Rule 41. 

Section 1.141 has been amended to 
provide for including in a single applica¬ 
tion. inventions so linked as to form a 
single general Inventive concept ns in 
PCT Rule 13.1-13.3. 

The rules for determining which in¬ 
ventions can be grouped together in a 
single application are more liberal in cer¬ 
tain respects under the Patent Coopera¬ 
tion Treaty than they are currently in 37 
CPR 1.141-1.146. The proposed amend¬ 
ment to I 1.141 extends the more liberal 
practice, which a Designated Office is re¬ 
quired to apply to national applications 
that have been Initially filed as interna¬ 
tional applications, to all national appli¬ 
cations. Paragraph (a) removes the limit 
of five species of an invention. Para¬ 
graphs 1.141 <c) (i) and <ii> generally in¬ 
clude the wording of PCT Rule 13.2. 
Paragraphs 1.141 <c)<i> and <d>. taken 
together, state that an application may 
include, in addition to an allowable inde- 
i>endent claim to a product, one inde¬ 
pendent claim to one process specially 
adapted for the manufactureOt the prod¬ 
uct as well as one independent claim for 
one use of the product. Paragraphs 
1.141 <c)<ii) and <d). taken together 
Jtate that an application may include, 
® addition to an allowable Independent 
claim for a given process, one independ¬ 
ent claim for one apparatus or means for 
rarrying out the process. Such claims 
drawn to product, process of manufac¬ 
ture, process of use. or apparatus, are 


considered to be claims to different cate¬ 
gories. Paragraph 1.141'e) Includes gen¬ 
erally the wording of PCT Rule 13.3 and 
is limited to applications where all of the 
claims are drawn to only one category. 

Section 1.146 follows the revised word¬ 
ing of section 1.141 by removing the limit 
of five species and also removes the ref¬ 
erence to a search of the generic claims. 

Section U10 is a new section relating 
to the Office’s notifying the Interna¬ 
tional Bureau of the publication of a 
United States patent based on an unpub¬ 
lished Internationa) application in ac¬ 
cordance with PCT Rule 48.5. 

Paragraphs <a> and <c> of I 1,331 are 
amended to provide for recording of as¬ 
signments of international applications 
which designate the United States of 
America. 


Section 1.434 relates to the Request 
portion of an international application. 

Section 1.435 calls attention to the 
PCT Rules relating to the description 
and also provides that international ap¬ 
plications designating the United States 
must contain an indication of the '’best 
mode” (PCT Rule 5.1 (a) (v)). 

Section 1.436 refers to the portions of 
the Treaty and its Regulations which 
relate to claims. 

Section 1.437 relates to the drawings 
and includes reference to the procedure 
for receipt of late drawings. 

Section 1.438 refers to the abstract re¬ 
quirements of an international applica¬ 
tion. 

Section 1.445 sets forth the fees 
charged by the Patent and Trademark 
Office for processing international appll- 


Sections 1.401-1.482 relate to process¬ 
ing of international applications during 
the international processing stage when 
the United States Patent and Trademark 
Office acts as a Receiivng Office. Interna¬ 
tional Searching Authority or a Desig¬ 
nated Office prior to the acceptance of 
the international application as a na¬ 
tional application for regular patenta¬ 
bility examination. 

Section 1.401 defines various expres¬ 
sions used in later rules. 

Section 1.412 defines those applicants 
for which the United States Patent and 
Trademark Office will act as a Receiving 
Office and also sets forth the major func¬ 
tions of a Receiving Office. 

8ection 1.413 states that the United 
States Patent and Trademark Office will 
act as an International Searching Au¬ 
thority, subject to special agreement and 
appointment by the Assembly, and Indi¬ 
cates some of the major functions there¬ 
of. 

Section 1.414 states the conditions un¬ 
der which the United States Patent and 
Trademark Office will act as a Desig¬ 
nated Office and defines the functions of 
the Office as a Designated Office. 

Section 1.415 is included to clearly de¬ 
fine the authority acting as the Inter¬ 
national Bureau. 

Section 1.421 indicates who may file 
an international application with the 
United States Receiving Office. 

Sections 1.422, 1.423 and 1.425 are sim¬ 
ilar to present U 1.42, 1.43 and 1.47 and 
have been added to indicate situations 
where a person other than the inventor 
may file an international application des¬ 
ignating the United States. These situ¬ 
ations Include those where the inven¬ 
tor is dead, insane or legally incapaci¬ 
tated, cannot be found or reached, or re¬ 
fuses to sign. 

Section 1.431 defines the requirements 
of an international application filed in 
the United States Receiving Office. 

Section 1.432 relates to the designation 
of States and the payment of designation 
fees. 

Section 1.433 indicates that only one 
copy of an international application 
need be filed and refers to those provi¬ 
sions of the Treaty and Administrative 
Instructions relating to the physical re¬ 
quirements for international applica¬ 
tions. 


cations. The amounts of the fees are ten¬ 
tative. More complete and updated stud¬ 
ies will be made before these rule 
changes are finally promulgated and the 
amounts of the fees will be adjusted ac¬ 
cordingly. The fees will be set to reflect 
100% recovery of actual cost. 

Section 1.446 relates to refund of inter¬ 
national application processing fees. It 
should be noted that since an interna¬ 
tional-type search will be made in prior 
filed U 8. national applications or. if an 
international search made in on inter¬ 
national application by the Internationa) 
Searching Authority of Washington is 
followed by a national examination on 
such an application, a substantial por¬ 
tion of the International search fee <37 
CFR 1.445<a)(2)> could be refunded in 
many instances. This refund will reduce 
PCT filing costs. 

The examples use the maximum re¬ 
fund and should therefore not be con¬ 
sidered to be typical for all applications. 


<A) (B) 

National IntrrnaikmiU 
application appUratUm 
Mod tr*t fiUl ftm 


National Alina fr« tor na¬ 
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The first fee column, labeled (A)* re¬ 
lates to a situation where an applicant 
first files his national application in the 
Patent and Trademark Office and later, 
within the priority year, decides to file 
an international application with the 
same claims and designates 3 foreign 
countries. The total fees for the interna¬ 
tional application in the example would 
be $416. However, since the claims are 
the same as those in the national appll- 
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cation in which the Office previously 
made an international-type search, a re¬ 
fund of $270 would be made as indicated 
In the table below. This would result in 
the PCT route fees actually costing the 
applicant $146. 

The second fee column, labeled »B>, 
relates to a situation in which the appli¬ 
cant Ales his international application 
initially and designates the United States 
of America as one of the Designated 
States. Here again the international ap¬ 
plication fees would be $416. Subsequent¬ 
ly. not later than at the expiration of 20 
months from the priority date, (in this 
example the international filing date. 
PCT Art. 2<xi)(c)>, the applicant must 
pay his national lees in the Designated 
Offices < PCT Art. 22.1). The Patent and 
Trademark Office, as a Designated OlTice. 
may refund during patentability exam¬ 
ination a portion of the International 
search fee under 8 1.26. This practice will 
result in the total cost to the applicant 
being about the same regardless of 
whether the national or international 
application is filed ftrst. 

The following table is a draft of the 
criteria which the examiners may use to 
determine the amount of the interna¬ 
tional search fee which may be refunded 
as a result of an earlier international- 
type search. Similar criteria will be used 
for refunds under 8 1 26. Current plans 
are to have the examiner making the 
international search merely indicate 
which category most nearly describes the 
situation in the application under con¬ 
sideration. 

Criirrin for refund 


Itrfuurl KrftllVd 

percent* I«mI on 
a** of WflO 

crarch fc* ware!* ter 


quest for such service is filed with the 
International application. 

Section 1.455 relates to who may act as 
applicant's representative in an interna¬ 
tional application, and indicates the In¬ 
ternational Authority to which powders of 
attorney and revocations thereof should 
be sent. 

Section 1.461 covers the procedures for 
transmittal of the record copy to the 
International Bureau. It should be noted 
that the alternative procedure in para¬ 
graph <b» requires that applicants elect¬ 
ing transmittal of the international ap¬ 
plication by themselves rather than by 
the receiving Office must Ale such appli¬ 
cations before the expiration of 11 
months from the priority date to permit 
sufficient time for the Receiving Office to 
process the applications before transmit¬ 
tal by the applicant takes place. 

Section 1.465 relates to the time limits 
for processing based on the priority date 
that are set by the Treaty and Its Regu¬ 
lations. This rule indicates which date is 
to be used if the original claimed prior¬ 
ity date is cither canceled or changed. 

Section 1.468 refers to excusing fail¬ 
ures to meet time limits during interna¬ 
tional processing. 

Section 1.471 covers procedures for 
correcting or amending international 
applications. 

Section 1.475 indicates to which Inter¬ 
national Authority changes in person, 
name or address to the applicant or in¬ 
ventor should be sent during various 
processing stages. 

Section 1.481 relates to the Interna¬ 
tional Searching Authority’s Anding a 
lack of unity of Invention (multiple in¬ 
ventions) under PCT Rule 13 and the 
resulting invitation to pay additional 
fees. This section also relates to the fll- 
Ing of a protest on a holding of lack of 
unity of invention and the payment of 
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Section 1.451 Indicates the procedures 
to be used to Ale certified copies of pri¬ 
ority documents. Paragraph (b) Includes 
a procedure by which the Office will au¬ 
tomatically forward a copy of the prior¬ 
ity document to the International Bureau 
if a fee for copy preparation and a re- 


additional fees. 

Section 1.482 Indicates that the In¬ 
ternational Searching Authority may de¬ 
termine the novelty and obviousness of 
generic or Unking claims to decide if such 
claims properly link claims to different 
inventions 

Part 3 

Sections 3.56 and 3.57 are proposed as 
oath and declaration forms which may 
be used when filing an International ap¬ 
plication with the United States Des¬ 
ignated Office under 35 U.S.C. 371(c) <4>. 

Part 5 

Section 5.1 relates to inspection of ap¬ 
plications by defense agencies. Para¬ 
graph (a) indicates that the provisions 
of Part 5 apply to both national and In¬ 
ternational applications except as other¬ 
wise specifically Indicated and that 
the filing of an international appli¬ 
cation designating a foreign country 
is considered to be a “foreign filing." In 
Paragraph (b) Atomic Energy Commis¬ 
sion is changed to the Energy Research 
and Development Administration. 

Paragraph <d) of 8 5.3 is added to in¬ 
dicate tliat the record and search copies 
will not be forwarded to the Authorities 
or delivered to the applicant if the In¬ 


ternational application is under secrecy 
order. 

Sections 5.11. 5.14. 5.15 and 5.17 indi¬ 
cate tliat a license for filing an interna¬ 
tional application w r hlch designates a 
foreign country is required In the same 
manner as a license to file a foreign ap¬ 
plication directly in a foreign country. 

The following table of contents indi¬ 
cates the contents of the proposed sub¬ 
parts and the location of added sections 
and section headings. 

PART 1—RULES OF PRACTICE IN PATENT 
CASES 

Sobpsrt A—General Provision* 

(II 1.1-1.26) 

General Information and 

CORACSPONOE NCE 

See. 

• a • • • 

IV Definition*. 


Subpart B—National Processing Provisions 

(II 1.31-1.352) 

9 • 9 0 0 

The Application 

• • • • 

1.61 Piling of applications in the United 
State* of America as o Designated 
Office. 

Statement; Oath or Declaration 
• • • • 

1.70 Content or oath or declaration relat¬ 
ing to content of and amendment 
to an application under 35 U-S.C. 371 
(c)(4). 


Allowance and Issue or Patent 
• • • • • 
l ,318 Notification of national publication 
of a patent based on an interns, 
ttonal application. 

Subpart C—International Processing Provision* 
General Information 

1 401 Definitions of Terms under the Patent 
Cooperation Treaty. 

1.412 The United States Receiving Office 

1.413 Die International Searching Au¬ 

thority of Washington. 

1.414 The United States Designated Office 

1.415 The International Bureau. 

Who Mat Pilk an International 
Application 

1421 Applicant for International applica¬ 
tion 

1.422 When the Inventor Is dead 

1.423 When the Inventor Is Insane or 

legally incapacitated. 

1 424 Joint Inventors. 

1 425 Filing by other Inventor. 

The International Application 

1.431 International application require¬ 
ments. 

1 432 Designation of States and payment or 
designation fees. 

1.433 Physical requirement® of Interna¬ 

tional application. 

1.434 The request. 

1.435 The description. 

1 436 The claims. 

1.437 The drawings. 

1 438 Die abstract. 
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5#c. 

1 445 International application filing and 
processing fee*. 

1 446 Rerund o t International application 
ruing and processing fees 

PaioaiTT 

1.451 The priority claim and priority docu¬ 
ment in an international applica¬ 
tion, 

Rtearar.vTATiDK 

1 455 Representation in international ap¬ 
plications. 

Thakomittal or Bsoeto Copy 

1.461 Procedure* for transmittal of Record 
Copy to the International Bureau. 

THOM 

1 466 Timing of application processing 
based on the priority date. 

1 468 Delays in meeting time limit*. 

Amendments 

1.471 Corrections and amendments during 
International processing 

1.475 Change* In person, name, or address 
of applicants and Inventor*. 

Unity or Invention 

1.481 Unity of invention. 

l 483 Holding of lack of unity of invention 

Fait 3—Foimi Foa Patent Cars 
• • e * • 

3.58 Oath to bo filed with United Bute* 
Designated Office under 35 U5.C. 371 
(c) (4). 

3 57 Declaration to be filed with United 
State* Designated Office under 35 
U.S.C. 371 (c> (4). 


ATTENTION 

The texts of the following proposed 
amendments are using ► * arrows to 
indicate additions and [ ] brackets to 
Indicate deletions. 


The texts of the proposed amendments 
are as follows: 

PART 1—RULES OF PRACTICE IN PATENT 
CASES 

1. By revising 91.1 to read as follows: 

I 1.1 All ronmiunicallonff to In* ad- 
dremed lo Coninit*»lonrr of Patenl- 
s«nd Trademark?. 

Ail letters and other communications 
Intended for the Patent and Trademark 
Office must be addressed to “Commis¬ 
sioner of Patents and Trademarks* 
Washington, D.C. 20231. When appro¬ 
priate. a letter [may] ►should also** be 
marked for the attention of a particular 
officer or individual. ►Letters and other 
communications relating to international 
applications during the International 
stage and prior to the assignment of a 
national serial number should be addi¬ 
tionally marked “Box PCT. M * 

Note. —If 1.1 to 1.20 are applicable to 
trademark cases os well on to ► national and 
international-?! patent caeca except pro¬ 
visions jfpectflcally directed to patentee] 
►ccu»m«n. ►See | 19 for definitions of •’na¬ 
tional application” and "international appli¬ 
cation.”^ 


2. By revising paragraph <a) of 11.4 
to read as follows: 

§1.1 Nature of correspondence* 

ta) Correspondence with the Patent 
and Trademark Office comprises * 1 > cor¬ 
respondence relating to services and fa¬ 
cilities of the Office, such as general in¬ 
quiries. requests for publications supplied 
by the Office, orders for printed copies 
of patents or trademark registrations, 
orders for copies of records, transmission 
of assignments for recording, and the 
like, and <2) correspondence in and re¬ 
lating to a particular application or other 
proceeding in the Office. Sec particularly 
the rules relating to the filing ►. process¬ 
ing. <4 [and prosecution of applications] 
or other proceedings [(] ►of national 
applications In Subpart B.* $9 1.31 to 
1.352 ► : of international applications In 
Subpart C. 99 1.401-1.482;-* and ►of 
trademark applications.** 99 2.11 to 
2.189£>]. 

• • • • • 

3. By revising paragraph <a> of J 1.5 
to read as follows: 

§ 1.5 Idcnlifiraliun of application, pat¬ 
ent or rrgUt ration. 

(a) When a letter concerns an appli¬ 
cation for patent. It should state the 
name of the applicant, the title of the 
invention, the serial number ►or inter¬ 
national application numbers of the ap¬ 
plication. the date of filing the same. and. 
if known, the group art unit and name 
of the examiner to which It has been as¬ 
signed <*ec 9 L55>. 


4. By revising paragraphs fa) <1> and 
<xi) of 11.8 to read as follows: 

§1.8 I’crlificah' of mailing. 

(a) Except in the cases enumerated 
below, papers and fees required to be 
filed in the Patent and Trademark Office 
within a set period of time will be con¬ 
sidered as being timely filed if (1) they 
are addressed to the Commissioner of 
Patents and Trademarks, Washington. 
D.C. 20231, and deposited with the United 
States Postal Service with sufficient post¬ 
age os first class mail prior to expiration 
of the set period, and (2) they arc ac¬ 
companied by a certificate stating the 
date of deposit (see forms. 99 3.55 and 
4.23). The person signing the certificate 
should have reasonable basis to expect 
that the correspondence would be mailed 
on or before the date indicated. The ac¬ 
tual date of receipt of the paper or fee 
will be used for all other purposes. This 
procedure does not apply to the follow¬ 
ing: 

(I) The filing of ►national-* applica¬ 
tions ►for patent-* ; 


► «xi» The filing of international ap¬ 
plications for patent and papers relating 
thereto.* 

* • * • a 

5. A new 11.9 Is added to read as 
follows: 


►§ i .9 Definition*.* 

►fa) A national application as used in 
this Chapter means a United States na¬ 
tional application for patent which was 
either filed In the Office under 35 U.S.C 
111 or which resulted from an interna¬ 
tional application after compliance with 
35U.S.C. 371* 

► «b> An international application as 
used in this Chapter means an interna¬ 
tional application for patent filed under 
the Patent Cooperation Treaty prior to 
entering national processing at the Des¬ 
ignated Office stage.* 

6. By revising 9 112 to rend as follows: 

§ 1.12 record* open to put»- 

!»•• inspection. 

The assignment records, relating to 
original or reissue patents. Including di¬ 
gests and indexes, are open to public in¬ 
spection and copies of any instrument 
recorded may be obtained upon payment 
of the fee therefor. Assignment records, 
digests and Indexes, relating to any pend¬ 
ing or abandoned application are not 
available to the public. Copies of any such 
assignment records and information with 
respect thereto shall be obtainable only 
upon written authority of the applicant 
or Ills assignee or attorney or agent or 
upon a showing that the person seeking 
such information is a bona fide prospec¬ 
tive or actual purchaser, mortgagee or 
licensee of such application, unless it 
shall be necessary to the proper conduct 
of business before the Office or as pro¬ 
vided by these rules. An order for a copy 
of an assignment should give the iden¬ 
tification of the record. If Identified only 
by the name of the patentee and number 
of the patent, or in the case of a trade¬ 
mark registration by the name of the 
registrant and number of the registra¬ 
tion. or by name of the applicant and 
serial number ►or international appli¬ 
cation number* of the application, an 
extra charge will be made for the time 
consumed in making a search for such 
assignment. 

7. By revising paragraphs <a> and (c> 
of 9 1.14 to read as follows: 

§ 1.1 I I’atrnt application* prr*«-nNl In 

M'rrrcy. _ 

(a> Except as provided In 9 1.11(b) 
pending patent applications are pre¬ 
served in secrecy. No information will be 
given by the Office respecting the filing 
by any particular person of an applica¬ 
tion for a patent, the pendency of any 
particular case before it, or the subject 
matter of any particular application, nor 
w ill access be given to or copies furnished 
of any pending application or papers re¬ 
lating thereto, without written authority 
In that particular application from the 
applicant or his assignee or attorney or 
agent of record, ►unless the application 
has been identified by serial number in 
a published patent document or the 
United States of America has been in¬ 
dicated as a designated state in a pub¬ 
lished International application, in which 
case status Information such as whether 
It is pending, abandoned or patented may 
be supplied, or* unless it shall be ncccs- 
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sary to the proper conduct of business 
before the Office or a* provided by this 
part. ►Where an application has been 
patented, the patent number and Issue 
date may also be supplied. <4 

• • * • • 

«c) Applications for patents which dis¬ 
close, or which appear to disclose, or 
which purport to disclose, inventions or 
discoveries relating to atomic energy are 
reported to the ►Energy Research and 
Development Administration* [Atomic 
Energy CommissionJ and the [Commis¬ 
sion! ►Administrations will be given 
• access to such applications, but such re¬ 
porting does not constitute a determina¬ 
tion that the subject matter of each 
application so reported is in fact useful 
or an invention or discovery or that such 
application in fact discloses subject mat¬ 
ter in categories specified by secs. 151<c> 
and 151 <d> of the Atomic Energy Act of 
1954. 68 Stat. 919 <42 UB.C. 2181). 

• • « • • 

8. By adding a new paragraph iw> to 
$ 1.21 to read os follows: 

§ 1.21 Patent nnd minrrlbnfou* fm 
cin«l charge*. 

• • • • • 

► <w> For preparing an international- 
type search report in a national patent 
application_$25.00 

Not*; For tee * relating to proctMdng of 
International oppUaU.lono.oee f 1.445 *4 

9. By revising § 1.23 to read as follows: 

$ 1.23 Method of payment. 

All payments of money required for 
Patent and Trademark Office fees ►. in¬ 
cluding fees for the processing of inter¬ 
national applications (5 1.445).-* should 
be made in United States specie. Treas¬ 
ury notes, national bank notes, post office 
money orders, or by certified check. If 
sent in any other form, the Office may 
delay* or cancel the credit until collection 
is made. Money orders and checks must 
be made payable to the Commissioner of 
Patents and Trademarks. Remittances 
from foreign countries must be payable 
and Immediately negotiable in the United 
States tor the full amount of the fee 
required. Money sent by mall to the 
Patent and Trademark Office will be at 
the risk of the sender: letters containing 
money should be registered. 

10. By revising paragraph <b> of 4 1.25 
to read as follows: 

§ 1.23 Urpo-il jirrotinl*. 

» • • • • 

(b> Piling, issue, appeal, ►interna¬ 
tional-type search report. International 
application processing,-* and petition 
fees may be charged against these ac¬ 
counts. 

11. By revising $ 1.26 to read as 
follows: 

$ 1.26 Hr film!. 

Money paid by actual mistake or in 
excess, such as a payment not required 
by law, will be refunded, but a mere 
change of purpose After the payment of 
money, as when a party desires to with¬ 


draw his application or to withdraw an 
appeal, will not entitle a party to demand 
such a return. ►Refund of a portion of 
any international search fee paid to the 
Patent and Trademark Office may be 
made where the prior art search made 
during the subsequent national examina¬ 
tion of that application is wholly or 
pftrtly bused on the earlier international 
search made in the international appli¬ 
cation for which the search fee was paid. 
The amount of the refund will be as de¬ 
termined by the examiner according to 
the value of the prior international 
search made by the Patent and Trade¬ 
mark Office as an International Search¬ 
ing Authority, as 90 percent, 70 percent. 
40 percent, 25 percent or 0 percent of the 
international search fee. If the amount 
of the refund is not a multiple of $10. 
it will be rounded off to the next higher 
multiple of $10. (Note $ 1.446 for refund 
of the search fee in an international 
application. > * Amounts of ten cents or 
less will not be returned unless specifi¬ 
cally demanded, within a reasonable 
time, nor will the payer be notified of 
such amount; amounts over ten cents but 
less than one dollar may be relumed in 
postage stamps, and other amounts by 
check. 

12. By revising paragraphs <a» and <b) 
of 5 1.52 to read as follows: 

§ 1.52 I.M 11 gunge. pajK-r. »riliitjc. mar¬ 
gin*. 

<a) The ►application, any papers per¬ 
taining thereto, any amendments and 
the* [specification and! oath or dec¬ 
laration must be in the English language 
►or be accompanied by a verified trans¬ 
lation of the application and a trans¬ 
lation of any other papers Into the Eng¬ 
lish language*. All papers which are 
to become a part of the permanent rec¬ 
ords of the Patent and Trademark Office 
must be legibly written ►. typed,* or 
printed in permanent ink or its equiva¬ 
lent in quality. All of the application 
papers must be presented in a form hav¬ 
ing sufficient clarity and contrast be¬ 
tween the paper and the writing ►. typ¬ 
ing.* or printing thereon to permit the 
►direct* production of readily legible 
copies In any number by use of photo¬ 
graphic. electrostatic, photooffset, and 
microfilming processes. If the papers ore 
not of the required quality, substitute 
typewritten or printed papers of statable 
quality may be required. 

(b) The application papers (specifi¬ 
cation. including claims, ►abstract.* 
oath[.j or declaration, ►and* papers as 
provided for in $1 1.42. 1.43. 1.47, etc.) 
and also papers subsequently filed, must 
be plainly wTitten on but one side of the 
paper. The size of all sheets of paper 
should be 8 to 8ft by 10ft to 13 inches 
<20.3 to 21.6 cm. by 26.6 to 33.0 cm.). A 
margin of ^at least approximately one 
inch <2.5 cm.»* [1ft inches <3.8 cm.)] 
must be reserved on the left-hand side 
►of each page. The* [and on thej top 
of each page of the ►application* 
[specification!, including claims ►must 
have a margin of at least approximately 
% inch <2 cm.) * The lines ►of text* 
must not be crowded too closely together; 


typewritten lines should be ►lft or* 
double spaced. The pages of the ►appli¬ 
cation* [specification!, including claims 

► itract* . should be numbered 
consecutively, starting with 1, the num¬ 
bers being ►centrally located above or 
preferably, below*, the text* [placed in 
the center of the bottom margins! 

13. By adding paragraph <d) to 1 1,55 
to read as follow's: 

§ 1.55 Serial number ami filing dale of 

application. 

t • v • • 

► ‘d) The filing date of an interna¬ 
tional application designating tire United 
States of America shall be treated as the 
filing date in the United States of Amer¬ 
ica under PCT Article 11 <3), except as 
provided In 35 U.8.C. 102(e) .* 

14. By revising 4 1.57 to read as 
follows: 

§ 1.57 Signature. 

► <a) * The application must be signed 
by the applicant In person. The signature 
to the oath or declaration ►under 
4 1.65* will be accepted as the signature 
to the application provided the oath or 
declaration ►under 4 1.65* is attached 
to and refers to the specification and 
claims to which it applies. Otherwise the 
signature must appear at the end of the 
specification after the claims. 

► <b* The signature to the oath or 
declaration under 4 1-70 will be accepted 
as the signature to the application pro¬ 
vided the oath or declaration under 
4 1.70 specifically refers to the specifica¬ 
tion and claims to w*hich it applies.* 

► (c)* Pull names must be given, in¬ 
cluding at least one given name without 
abbreviation together with any other 
given name or initial. 

15. By revising 4 1.58 to read as 
follows: 

§ 1.58 CJirmtral nnd malltrnintiral for 
niulu* and fable*. 

(ft) The specification. Including the 
claims, may contain chemical and math¬ 
ematical formulas, but shall not contAin 
drawings or flow diagrams. The descrip¬ 
tion portion of the specification may con¬ 
tain tables: claims may contain table* 
►either* [only! if necessary to conform 
to 35 U.S.C. 112 ►or if otherwise found 
to be desirable*. 

(b) All tables and chemical and math¬ 
ematical formulas in the specification, 
including claims, and amendments 
thereto, must be on ►paper which b 
flexible, strong, white, smooth, non-shiny 
and durable* [pure white durable paper, 
the surface of wtiich is calendered and 
smooth!, in order to permit use a* 
camera copy when printing any patent 
w r hich may issue. A good grade of bond 
paper is acceptable; watermarks should 
not be prominent. India ink or its equiv¬ 
alent. or solid black typewriter ribbon 
►should* [must! be used to secure per¬ 
fectly ►dark* [black! solid lines. 

<c) To facilitate camera copying when 
printing, the width of formulas and 
tables as presented should be limited nor¬ 
mally U> 5 inches <12.7 cm.) so that it 
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may appear cut a Mingle column in the 
printed patent If it is not passible to 
limit the width of a formula or table to 
5 Inches (12.7 cm.), it Is permissible to 
present the formula or table with a maxi¬ 
mum width of 10% inches <27.3 cm.) 
and to place it sideways on the sheet [. 
in which case the formula or table will 
appear printed across both columns of 
tiie page in the printed patent]. Type¬ 
written characters used in such formulas 
and tables must be from a block (non¬ 
script) type font or lettering style hav¬ 
ing capital letters which are at least 
►0.08* [0.085] inch ►<2.1 mm.) * [<2.2 
mm.)] high (e.g. elite type). Hand let¬ 
tering must be neat, clean, and have a 
minimum character height of ►0.08* 
[0.085] inch ► €2.1 mm.)-* [<2.2 mm.)]. 
A space at least \\ Inch (6.4 mm.) high 
should be provided between the formulas 
and tables and the text. Tables should 
have the lines and columns of data 
closely spaced to conserve space, con¬ 
sistent with high degree of legibility. 

16. By adding a new I 1.61 to rend 
as follows: 

► § 1.61 Filing of application* in the 

United Stair* of America a* » |)eiig. 

tiAfed Office.* 

►«a» To maintain the benefit of the 
International filing date, the applicant 
shall furnish to the United States Patent 
and Trademark Office a copy of the in¬ 
ternational application with any amend¬ 
ments, unJc.vs it has been previously fur¬ 
nished by the International Bureau or 
unless it was originally filed in the United 
States Patent and Trademark Office, a 
verified translation of the international 
application and a translation of any 
amendments into the English language if 
originally filed elsewhere In another 
language, the national fee isee 4 1.445 
(a)(4)) and an oath or declaration of 
the inventor (see f 1.70) not later than 
the expiration of 20 months from the 
priority date.* 

►<b> Where an International Search¬ 
ing Authority has made a declaration 
that no international search report will 
be established because the international 
application relates to subject matter 
which it is not required to search, or 
because the application fails to comply 
with the prescribed requirements to such 
an extent that a meaningful search could 
not be carried out, the time for perform¬ 
ing the acts referred to in paragraph (a) 
of this section is two months from the 
mailing date of the declaration to the 
applicant.* 

17. By adding a now ft 170 to read as 
follows: 

l«*0 C.onlrnl of natli or cirriitrallot) 

rililing to control of And amend¬ 
ment* lo an application under 35 

l f AC 371(c)(4).* 

► (a)(1) When an applicant of an in¬ 
ternational application, if the inventor, 
desires to enter the national stage under 
35 U.S.C. 371, he must specifically Iden¬ 
tify the international application and 
any amendments thereto and state that 
he verily believes himself to be the orig¬ 
inal and first Inventor or discoverer of 


the process, machine, manufacture, com¬ 
position of matter, or improvement 
thereof, for which he solicits a patent; 
Unit he does not know and does not be¬ 
lieve that the same was ever known or 
used in the United States of America 
before his invention or discovery thereof, 
and shall state of what country he is a 
citizen and where he resides and whether 
he is a sole or joint inventor of the in¬ 
vention claimed in his international ap¬ 
plication as filed or as amended. In every 
application the applicant must distinctly 
state that to the best of his knowledge 
and belief the invention has not been in 
public use or on sale in the United States 
of America more than one year prior to 
his International application, or patented 
or described in any printed publication 
in any country before his invcnUon or 
more than one year prior to his interna¬ 
tional application, or patented or made 
the subject of an inventor's certificate 
In any foreign country prior to the date 
of his international application on an 
application filed by himself or his legal 
representatives or assigns more Uian 
twelve months prior to his international 
application. He shall state whether or not 
any application for patent or Inventor's 
certificate on the same invention has 
been filed in any foreign country, either 
by himself, or by his legal representatives 
or assigns. If any such application has 
been filed, the applicant shall name the 
country in which the earliest such appli¬ 
cation was filed, and shall give the day. 
month, and year of its filing: he shall also 
identify by country and by day. month, 
and year of filing, every such foreign ap¬ 
plication filed more than twelve months 
before the filing of the international 
application.* 

► <2> This statement <!> must be sub¬ 
scribed to by the applicant, and (li) must 
either (a) be sworn to cor affirmed) as 
provided In 4 1,66. or <b> Include the 
personal declaration of the applicant as 
prescribed in 4 1.68.* 

► (b) If U*e international application 
was made as provided in 44 1.422. 1.423 
or 1.425, Uic applicant shall state his re- 
laUonship to the inventor and. upon in¬ 
formation and belief, the facts which the 
inventor is required by this section to 
state.* 

18. By revising paragraph <b* of f 1.72 
to read as follows: 

§ 1.72 Title* and abstract. 

• • • • • 

<b> A brief abstract of the technical 
disclosure in the specificaUon must be 
set forth ►on a separate sheet, prefer¬ 
ably following the claims* [immediately 
following the title and preceding the dis¬ 
closure In a separate paragraph] under 
the heading ” Abstract of the Disclosure/* 
The purpose of the abstract is to enable 
the Patent and Trademark Office and 
the public generally to determine quickly 
from a cursory inspection the nature and 
gist of the technical disclosure, and the 
abstract shall not be used for interpret¬ 
ing the scope of the claims 

19. By revising paragraph <c) of 4 1.75 
and adding paragraphs (f) and <g) as 
follows; 


5 1*75 QaIiu(i). 

• • • • • 

<c) ►One or more claims may be pre¬ 
sented in dependent form, referring back 
to anothex claim or claims in the some 
application. Any dependent claim which 
refers to more than one other claim 
(“multiule dependent claim”) shall refer 
to such other claims in the alternative 
only. A multiple dependent claim shall 
not serve as a basis for any other multiple 
dependent claim* [When more than one 
claim is presented, they may be placed 
in dependent form in which a claim may 
refer back to and further restrict a single 
preceding claim]. Claims in dependent 
form shall be construed to include all 
the limitations of the claim Incorporated 
by reference Into the dependent claim. 
►A multiple dependent claim shall be 
construed to incorporate by reference all 
the limitations of the particular claim In 
relation to which it Is being considered.* 

► <f) If there arc several claims, they 
shall be numbered consecutively in Ara¬ 
bic numerals.* 

► (g) All dependent claims referring 
back to a single previous claim, and all 
dependent claims referring back to sev¬ 
eral previous claims, should be grouped 
together to the extent possible * 

20. By revising | 1.77 to read as fol¬ 
lows : 

6 1*77 Arrangement of application 

► elements*. 

The ►elements of the application 
should appear In tl*e following order* 
[following order of arrangement should 
be observed in framing the application]: 

(a) Title of the invention; or an in¬ 
troductory portion stating the name, 
citizenship, and residence of the appli¬ 
cant, and the title of the invention may 
be used. 

<b) [Abstract of the disclosure.] ►(re¬ 
served) * 

(c) Cross-references to reluted appli¬ 
cations. if any. 

<d> Brief summary of the InvcnUon 
(e) Brief description of the several 
views of the drawing, if there are draw¬ 
ings. 

if) Detailed description. 

(g) Claim or claims. 

<h) Signature. 'See 4 1.57.) 

► (i) Abstract of the disclosure * 

► <J) Drawings.* 

21. By revising paragraph ia) of * 1.78 
to read as follows: 

§ 1.78 Croftvri*fomirM i<» other appli- 

ration*. 

<a) When an applicant files an appli¬ 
cation claiming an Invention disclosed in 
a prior filed copending ►national* ap¬ 
plication ►or IntemaUonal application 
designating the United 8tates of Amer¬ 
ica* of the same applicant, the second 
application must contain or be amended 
to contain in the first sentence of the 
specification following the Utle [and 
abstract] a reference to [the] ►such* 
prior application, identifying it by serial 
number and filing date ►or Interna¬ 
tional application number and interna- 
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tional filing date-* and indicating the 
relationship of the applications. If the 
benefit of the filing date of [thel 
►such-* prior application is to be 
claimed. Cross-references to other re¬ 
lated applications may be made when 
appropriate. (See 9 1.14<b> >. 


22 By revising i 1.81 to read as follows: 
§1.81 Dinwinih wiuirrd. 

► (a)-* The applicant for patent Is re¬ 
quired by statute to furnish a drawing 
of Ills Invention ►where necessary for 
the understanding of the subject mat¬ 
ter sought to be patented;-* [whenever 
the nature of the case admits of lt:J 
this drawing must be filed with the 
application. 

► ib)-* Illustrations facilitating an 
understanding of the Invention (for ex¬ 
ample. flow sheets in cases of processes, 
and diagrammatic views) may also be 
furnished in the same manner as draw’- 
ings [and may be required by the Office 
when considered necessary or dcsirablel 

► <c> When a drawing or Illustration 
is not necessary for, but would facilitate, 
the understanding of the subject matter 
sought to be patented and the applicant 
has not furnished such a drawing or 
illustration, the Office may require its 
submission within a time period of not 
less than two months from the sending 
of a notice thereof.* 

23. By revising ! 1.83 to read as fol¬ 
lows: 

§ I.B3 ('.ontrfit of drawing. 

(a) The drawing ►should preferably-* 
[must! allow every feature of the inven¬ 
tion specified in the claims. [However J 
Conventional features disclosed in the 
description and claims, where their de¬ 
tailed illustration is not essential for a 
proper understanding of the invention, 
should be Illustrated in the drawing in 
the form of a graphical drawing symbol 
or a labeled representation <e.g., a labeled 
rectangular box). 

<b) When the Invention consists of an 
improvement on an old machine the 
drawing ►should-* [must! when pos¬ 
sible exhibit, in one or more views, the 
improved portion itself, disconnected 
from the old structure, and also in an¬ 
other view, so much only of the old struc¬ 
ture as will suffice to show* the connection 
of the Invention therewith. 

24. By revising paragraph* <a>, <b). 
«c>. <d>, (e). (f>. <t>. <J>. and »!> of 
4 1.84 to read as follows; 

§ 1.81 Standard* for <lra%%ing». 

<a) Paper and Ink. Drawings must be 
made upon ►paper which is flexible, 
strong, white, smooth, non-shiny and 
durable.-* Dnire white paper of a thick¬ 
ness corresponding to! Two-ply’ or three- 
ply bristol-board ►is preferred-*. The 
surface of the paper ►should-* [must! 
be calendered [and smooth! and of a 
quality which wfll permit erasure and 
correction with India ink. India Ink, or 
it equivalent In quality. ►!* preferred-* 
[must be used] for pen drawings to 


secure perfectly black solid lines. The 
use of white pigment to cover lines is not 
►normally-* acceptable. 

<b> Size of sheet and margins . The 
size of ►the sheets on which drawings 
are made may cither be* [a sheet on 
which a drawing is made must be! ex¬ 
actly 8Vi by 14 inches (21.6 by 35.6 cm.) 
►or exactly 21.0 by 29.7 cm. (DIN size 
A4>. All drawing sheets in a particular 
application must be the same size * One 
of the shorter sides of the sheet is re¬ 
garded as its top. 

► <1> On 81.> by 14 inch drawing 
sheets.* the drawing must include u top 
margin of 2 inches (5.1 cm.) and bot¬ 
tom and side margins of one-quarter 
inch (6.4 mm.) from the edges, thereby 
leaving a “sight” precisely 8 by 
inches (20.3 by 29.8 cm.). Margin border 
lines are not permitted. All work must 
be included within the “sight”. The 
sheets may be provided with two one- 
qunrtcr inch (6.4 mm.) diameter holes 
having their centerlines spaced eleven- 
sixteenths Inch <17.5 mm.) below the 
top edge and 2*4 Inches <7.0 cm.) apart, 
said holes being equally spaced from the 
respective side edges. 

► <2> On 21.0 by 29.7 cm. drawing 
sheets, the drawing must include a top 
margin of at least 2.5 cm., a left side 
margin of 2.5 cm., a right side margin of 
1.5 cm., and a bottom margin of 1.0 cm. 
Margin border lines are not permitted 
Ail work must be contained within a sight 
size not to exceed 17 by 28.2 cm.* 

cc) Character of lines. All drawings 
must be made with drafting Instruments 
or by a process which will give them sat¬ 
isfactory reproduction characteristics. 
Every line and letter must be ►durable, 
black or blue, sufficiently dense and dark,, 
uniformly’ thick and well defined:* [ab¬ 
solutely black and permanent:! the 
weight of nil lines and letters must be 
heavy enough to permit adequate repro¬ 
duction. This direction applies to all lines 
however fine, to shading, and to lines 
representing cut surfaces in sectional 
views. All lines must be clean, sharp, and 
solid [. and fine! ► Pine* or crowded 
lines should be avoided. 8olld black ►or 
blue* should not be used for sectional 
or surface shading. Freehand work 
should be avoided wherever it Ls possible 
to do so. 

td) Hatching and shading. (1» Hatch¬ 
ing should be made by oblique parallel 
lines ►spaced sufficiently apart to ena¬ 
ble the lines to be distinguished without 
difficulty* [. which may be not less than 
about one-twentieth inch (1.3 mm.) 
apart!. 

(2) Heavy lines on the shade side of 
objects should ►preferably* be used 
except where they tend to thicken the 
work and obscure reference characters 
The light should come from the upper 
left hand corner at an angle of 45*. Sur¬ 
face delineations should ►preferably* 
be shown by proper shading, which 
should be open. 

. (e> Scale. The scale to which a draw¬ 
ing is made ought to be large enough to 
show the mechanism without crowding 
when the drawing is reduced ► In size 


to two-thirds* in reproduction, and 
views of portions of the mechanism on 
a larger scale should be used when neces¬ 
sary to show details clearly*: two or more 
sheets should be used If one does not 
give sufficient room to accomplish this 
end. but the number of sheets should not 
be more than is necessary* 

(f> Reference characters. The differ¬ 
ent views should be consecutively num¬ 
bered figures. Reference numerals (and 
letters, but numerals are preferred* 
must be plain, legible and carefully 
formed, and not be encircled. They 
should, if possible, measure at least one- 
eighth of an inch <3.2 mra.) In height 
so that they may bear reduction to one 
twenty-fourth of an inch (1.1 mm.); and 
they* may be slightly larger w hen there is 
sufficient room. They ►Bhould* [must! 
not be so placed in the close and com¬ 
plex parts of the drawing as to interfere 
with a thorough comprehension of the 
same, and therefore should rarely cross 
or mingle with the lines. When neces¬ 
sarily grouped around a certain part 
they should be placed at a little distance, 
at the closest point where there is avail¬ 
able space, and connected by lines with 
the parts to which they refer. They 
should not be placed upon hatched or 
shaded surfaces but when necessary, a 
blank space may’ be left in the hatch¬ 
ing or shading where the character oc¬ 
curs so that It shall appear perfectly dis¬ 
tinct and separate from the wwk. The 
same part of an invention appearing in 
more than one view of the drawing must 
always be designated by the same char¬ 
acter. and the same character must 
never be used to designate different 
parte. ►Reference slims not mentioned 
in the description shall not appear in the 
drawing, and vice versa * 

• • • • • 

(1) Vicn». The drawing must contain 
as many figures as may be necessary to 
show the Invention: the figures should 
be consecutively numbered If possible in 
the order in which they appear. The fig¬ 
ures may’ be plain, elevation, section, or 
perspective view’s, and detail view’s o( 
portions of elements, on a larger scale 
if necessary, may also be used. Exploded 
views, with the separated parte of the 
same figure embraced by a bracket, to 
show the relationship or order of assem¬ 
bly of various parts are permissible. 
When necessary, a view of a large ma¬ 
chine or device in ite entirety may be 
broken and extended over several sheet* 
If there is no 106s in facility of under¬ 
standing the view. ►Where figures on 
two or more sheets form in effect a sin¬ 
gle complete figure, tile figures on the 
several sheets should be so arranged that 
the complete figure can be assembled 
without concealing any part of any of 
the figures appearing In the various 
sheets* [‘the different parte should be 
Identified by the same figure number but 
followed by the letters, a, b, c, etc., for 
each part)!. The plane upon which a 
sectional view is taken should be Indi¬ 
cated on the general view by a broken 
line, the ends of which should be desig¬ 
nated by numerals corresponding to the 
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figure number of the sectional view and 
have arrows applied to Indicate the di¬ 
rection In which the view Is taken. A 
moved position may be shown by a 
broken line superimposed upon a suit¬ 
able figure if this can be done without 
crowding, otherwise a separate figure 
must be used for this purpose. Modified 
forms of construction can only be shown 
in separate figures. Views should not be 
connected by projection lines nor should 
center lines be used. 

<J> Arrangement o / rieias. All views on 
the same sheet ►should-* [must] stand 
in the same direction and [should], if 
possible, stand so that they can be read 
with the sheet held in an upright posi¬ 
tion. If views longer than the width of the 
sheet are necessary for the clearest illus¬ 
tration of the invention, the sheet may be 
turned on its side so that the ►top of the 
sheet with the appropriate top margin** 
[two-inch (5.1 cm.) margin] is on the 
right hand side. One figure must not be 
placed upon another or within the outline 
of another. 

• • • • • 

<i> Extraneous matter . [An inventor's, 
agent's, or attorney's name, signature, 
.stamp, or address, or other extraneous 
matter, will not be permitted upon the 
face of a drawing, within or without the 
margin, except that] Identifying indicia 
(►such as the** attorney's docket num¬ 
ber, Inventor's name, number of sheets, 
etc.) [should] ►not to exceed 2% inches 
<7.0 cm.) in width may** be placed +>in a 
centered location between the side 
edges** within three-fourths inch <19.1 
mm.) of the top edge [and between the 
hole locations defined In paragraph <b> 
of this section]. Authorized security 
markings may be placed on the drawings 
provided they [be] ►are-* outride the il¬ 
lustrations and arc removed when the 
material Is declassified. ►Other extrane¬ 
ous matter will not be permitted upon 
the face of a drawing.-* 

• • • * • • 

25. By adding new paragraphs <c) and 
<d) to 11.104 to read as follows; 

$ 1.101 Nalnrr of rxnmmillion; r\am- 

inrr’» art ion. 

• • • • • • 

► <c> An international-type search 
will be made In all national applications 
filed on and after the date the United 
States Patent and Trademark Office is 
appointed as an International Searching 
Authority.-* 

► <d) Any national application may 
also have an International-type search 
report prepared thereon at the time of 
the national examination upon specific 
written request therefor and payment of 
the international-type search report fee. 
Bee 3 12H w) for amount of fee for prep¬ 
aration of international-type search re¬ 
port.** 

26. By revising 5 1,141 to read as fol¬ 
lows. 

8 1.141 Different intention* in one 

npplif«lioii. 

►<a)** Two or more Independent and 
distinct Inventions may not be claimed 
In one application ►. However, a group 


In one application . However, a group 
of Inventions which are so linked as to 
form a single general Inventive concept 
such as those set forth In paragraphs 
<b). <c) or <d> of this section, are con¬ 
sidered to be one Invention under §5 1.- 
141-1.146** [except that more than one 
species of an invention, not to exceed 
five]. 

► <b) Different species of an inven¬ 
tion* may be specifically claimed In 
different claims in one application, pro¬ 
vided the application also includes an 
allowable claim generic to all the claimed 
species and all the claims to [each] 
species in excess of one are written in 
dependent form <3 1.75) or otherwise in¬ 
clude all the limitations of the generic 
claim. 

► <c) Paragraph ia> of this section 
shall be construed as permitting the ex¬ 
amination of claims of different cate¬ 
gories in on application, in particular 
either of the following two groupings of 
claims of different categories: * 

► (I) in addition to an independent 
claim for a given product, the inclusion 
in the same application of one independ¬ 
ent claim for one process specially adapt¬ 
ed for the manufacture of the said prod¬ 
uct. or the Inclusion in the same applica¬ 
tion of one independent claim for one use 
ol the said product, or both; or* 

► (ii> in addition to an independent 
claim for a given process, the inclusion 
in the same application of one independ¬ 
ent claim for one apparatus or means 
specifically designed for carrying out the 
said process.* 

► (d> If the product claim of subpara¬ 
graph <i) of paragraph <c) of this sec¬ 
tion or the process claim of subpara¬ 
graph (11) of paragraph <c) of this sec¬ 
tion Is not allowable, the examiner may 
withdraw from consideration the claims 
to the other categories. If subsequently 
such a product or process claim is found 
allowable, the examiner must also con¬ 
sider the merits of the claims to the 
other categories as indicated in subpara¬ 
graphs (!) and <ti> of paragraph <c> of 
this section.* 

► (e) Subject to paragraph (a) of this 
section, and except where paragruph <c) 
of this section applies, there may be in¬ 
cluded in the same application two or 
more independent claims of one and the 
same category <Lc. product, process, ap¬ 
paratus. or use) which cannot readily be 
covered by a single generic claim.* 

27. By revising 5 1.146 to read as fol¬ 
lows: 

§1.146 Klcetion of vpceir*. 

In the first action on an application 
containing a generic claim and claims 
restricted separately to each of more 
than one species embraced thereby, the 
examiner[, if of the opinion after a com¬ 
plete search on the generic claims that 
no generic claim presented is allowable.] 
shall require the applicant in his re¬ 
sponse to that action to elect that species 
of his Invention to which his claims shall 
be restricted if no generic claim Is finally 
held allowable. [However, If such appli¬ 
cation contains claims directed to more 
than five species, the examiner may re¬ 


quire restriction of the claims to not 
more than five species before taking any 
further action In the case.] 

28. By adding a new 9 1.318 to read as 
follows: 

► § 1.318 Notification of national |»ufi¬ 
ltration of a pntrnt bated on an in¬ 
ternational Jippliration.* 

►The Office will notify the Interna¬ 
tional Bureau when a patent is Issued on 
an application filed under 35 U.8.C. 371, 
and there has been no previous interna¬ 
tional publication.* 

29. By revising paragraphs <a> and tc) 
of 3 1.331 to read as follows; 

§ 1.331 Hceording of *ft*igitmrul*. 

<a) Assignments. Including grants and 
conveyances, of patents ►, national ap¬ 
plications. or International applications 
which desl«mate the United States of 
America* [or applications for patents] 
under 35 U.S.C. 261. will be recorded tn 
the Patent and Trademark Office. Other 
instruments affecting title to a patent! 
or application for patent.] ►, a national 
application, or an international appli¬ 
cation which designates the United States 
of America*, and licenses, even though 
the recording thereof may not serve os 
constructive notice under 35 U.S.C. 261, 
will be recorded ns provided in this sec¬ 
tion or in the discretion of the Commis¬ 
sioner. 

• • • • • 

<c> An instrument relating to a patent 
should Identify the patent by number 
and date (the name of the Inventor and 
title of the inventlnon as stated in the 
patent should nlxn be given); an instru¬ 
ment relating to Tan] ►& national ap¬ 
plication. or an International* applica¬ 
tion ►which dc«l<rnates the United States 
of America* should identify the appli¬ 
cation by serial ►number or Internation¬ 
al application* number and date of fil¬ 
ing (the name of the Inventor and title 
of the JnvenMon as stated In the appli¬ 
cation should also be given) but if an 
alignment Is ex^uted concurrently with 
or sulxeouent to the execution of the 
implication but before the anplication is 
filed or before its serial ►number or In¬ 
ternational application* number and fil¬ 
ing date are ascertained, it should ade¬ 
quately identify the application, an by 
its date of exoe^tion end name of the 
inventor and tfUe of the Invention; so 
that there can b* no mistake as to the 
patent or application intended. 

Proposed Subpart C 

. 30. By adding a new 5 1.401 to read ns 
follows; 

► 8 1 .401 Definition.* of Term* under 

the Patent Coopcral ion Treal j. g 

► (a) The abbreviation "PCT" or the 
term "Treaty" means the Patent Coop¬ 
eration Treaty.* 

► (b) "International Bureau" means the 
World Intellectual Property Organization 
located at 32 chcmin dcs Colombettes, 
Geneva, Switzerland.* 

► <c) "Administrative Instructions 
means that body of instructions for op- 
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erating under the Patent Cooperation 
Treaty referred to in PCT Rule 89* 

► <d> “Request*’. when capitalized, 
means that element of the international 
application desert bed in PCT Rules 3 and 
4.* 

► ie» “International applicationas 
used in this Subchapter is defined in 
| 1.9.-* 

► (f) “Priority date” for the purposes 
of computing time limits under the 
Patent Cooperation Treaty is defined in 
PCT Art. 2 (xi>. Note also 9 1.465. <* 

► <g> Other terms and expressions in 
this subpart C not defined in this section 
are to be taken in the sense indicated in 
PCT Art. 2 and 35 U.S.C. 351.-* 

31. By adding a new 5 1 412 to read a* 
follows: 

► § 1.412 Thr Uciilrd Slalr* Krrriving 

Office. 4 * 

► <a> The United States Patent and 
Trademark Office is a Receiving Office 
only for applicants who are residents or 
nationals of the United States of Amer- 
lea* 

► t b» The Patent and Trademark Office, 
when acting as a Receiving Office, will 
be identified by the full title “United 
States Receiving Office’* or by the abbre¬ 
viation “RO/US. M * 

► (c) The major functions of the Re¬ 
ceiving Office include: 

(I) according of international filing 
dates to international applications meet¬ 
ing the requirements of PCT Art 11 < 1 >. 
and PCT Rule 20; 

<2) assuring that international appli¬ 
cations meet the standards for format 
and content of PCT Art. 14(1 ). PCT Rules 
9. 26. 29.1. 37. 38. 91. and portions of PCT 
Rules 3 through 11: 

<31 collecting and. when required, 
transmitting fees due for processing 
international applications (PCT Rules 14. 
15. 16»; and 

(4) transmitting the record and search 
copies to the International Bureau and 
International Searching Authority, re¬ 
spectively (PCT Rules 22 and 23» * 

32. By adding a new I 1.413 to read as 
follows: 

► $ 1.-II3 The International Searching 

\nthorily of t ndiingtivn.* 

► <a> Pursuant to appointment by the 
Assembly, the United States Patent and 
Trademark Office will act as an Interna¬ 
tional Searching Authority for interna¬ 
tional applications filed with the United 
States Receiving Office, in accordance 
with agreement between the Patent and 
Trademark Office and the International 
Bureau (PCT Art. 16(3) (b) > .* 

► <b> The Patent and Trademark Of¬ 
fice. when acting as an International 
Searching Authority, will be Identified by 
the full title “International Searching 
Authority of Washington.” or by the ab¬ 
breviation “ISA/U8.* 4 * 

► (c) The major functions of the In¬ 
ternational Searching Authority include 

(1) approving or establishing the title 
and abstract; 

<2* considering the matter of unity of 
invention: 


<3> conducting international and in¬ 
terna tonal-type searches and preparing 
international and international-type 
search reports (PCT Art. 15. 17 and 18. 
and PCT Rules 25, 33-45 and 47): and 
(4» transmitting the International 
search report to the applicant and the 
International Bureau.* 

33. By adding a new 4 1 414 to read as 
follows: 

► Ji 1. 2 1 I 'llir l hilrd S(alr» l>«signaled 

Office** 

► <a> The United States Patent and 
Trademark Office will act as a Desig¬ 
nated Office for international applica¬ 
tions in which the United States of 
America has been designated as a State 
Itl which patent protection is desired.* 

► <b» The Patent and Trademark Of¬ 
fice. when acting as a Designated Office 
during international processing will be 
identified by the full title “United States 
Designated Office” or by the abbrevia¬ 
tion “DO/US “* 

► <c» The major functions of the 
United States Designated Office in re¬ 
spect to international applications in 
which the United States of America has 
been designated, include: 

(1) Receiving various notification* 
throughout the International stage. 

(2 > Accepting for regular national pa¬ 
tentability examination international 
applications which satisfy the require¬ 
ments of 35 U.S.C. 371. and 

(3> Conducting reviews under PCT 
Article 25 for those international appli¬ 
cations declared withdrawn.* 

34. By adding a new 9 L415 to read as 
follows: 

►9 1. 1 415 'flu* International Iturruu.* 

► <a» The International Bureau is the 
World Intellectual Property Organiza¬ 
tion located at Geneva. Switzerland. It is 
the international intergovernmental or¬ 
ganization which acts as the coordinat¬ 
ing body under the Treaty and the Regu¬ 
lations. * PCT Art. 3 (xlx> and 35 UJ5.C. 
351(h).)* 

► «b> The major functions of the In¬ 
ternational Bureau include: 

(1) Publishing of international appli¬ 
cations and the International Gazette: 

(2> Transmitting copies of interna¬ 
tional applications to Designated Offices. 

1 3) Storing and maintaining record 
copies; and 

(4) Transmitting information to au¬ 
thorities pertinent to the processing of 
specific international applications.* 

35. By adding a new 9 1.421 to read 
as follows: 

► § 1.121 Applicant fur micro*I tonal 

application.* 

► <a> Only residents or nationals of 
the United States of America may file 
international applications m the United 
States Receiving Office.* 

► (b) Although the United States Re¬ 
ceiving Office will accept international 
applications filed by any resident or na¬ 
tional of the United States of America 
for international processing, an interna¬ 
tional application designating the United 


States of Ain erica will be accepted by 
the Patent and Trademark Office for the 
national stage only if filed by the in¬ 
ventor or as provided In 99 1.422.1.423 or 
1.425 * 

► (c) International applications which 
do not designate the United States of 
America may be filed by the assignee or 
owner.* 

► «d> Any indication of different ap* 
plicanta for the purpose of different 
designated offices mast be shown on the 
Request portion of the international ap- 

itlon* 

► <e> Changes in the person, name, or 
address of the applicant shall be made in 
accordance with PCT Rule 18.5.* 

36. By adding a new 9 1.422 to read 
as follows: 

► 9 1.422 \V Im-ii thr inventor i* dead.* 

►In case of the death of the inventor, 
the legal representative (executor, ad¬ 
ministrator. etc.) of the deceased inven¬ 
tor may sign the Request and other 
papers in an international application 
w r hich designates the United States of 
America* 

37. By adding a new 11.423 to read as 
follows; 

► 9 1.123 When ll»c inventor i* insane 

or l« cwll> inr.i|ijiritut«’<J. * 

►In case an inventor is insane or 
otherwise legally incapacitated, the legal 
representative (guardian, conservator 
etc.) of such Inventor may sign the Re¬ 
quest and other papers in an Interna¬ 
tional application which designates the 
United States of America.* 

38. By adding a new 9 1 424 to read as 
follows: 

►§ 1.121 Joint Inventor*. - * 

►Joint inventors must each sign the 
Request in an international application 
which designates the United States of 
America; the signature of either of them 
alone, or less than the entire number 
will be insufficient for an invention In¬ 
vented by them jointly, except as pro¬ 
vided in 9 1.425 * 

39. By adding a new 9 1 425 to road 
as follows: 

► 9 1.425 Filing b> otfirr limn imrti- 

lor.* 

► ia' If a joint Inventor refuses to 
Join in an international application 
which designates the United States of 
America or cannot be found or reached 
after diligent effort* the International 
application which designates the United 
States of America may be filed by the 
other inventor on behalf of himself and 
the omitted inventor. Such an interna¬ 
tional application which designates the 
United States of America must be ac¬ 
companied by proof of the pertinent facts 
and must state the last known address 
of the omitted inventor. The Patent and 
Trademark Office shall forw’ard notice 
of the filing of the international appli¬ 
cation to the omitted inventor at said 
address <* 
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► (b) Whenever an Inventor refuses to 
execute an international application 
which designates the United States of 
America, or cannot be found or reached 
after diligent effort, a person to whom 
the inventor has assigned or agreed in 
writing to assign the invention or who 
otherwise shows sufficient proprietary in¬ 
terest in the matter Justifying such ac¬ 
tion may flic the international applica¬ 
tion on behalf of and as agent for the 
inventor. Such an international applica¬ 
tion which designates the United States 
of America, must be accompanied by 
proof of the pertinent facts and a show¬ 
ing that such action is necessary to pre¬ 
serve the rights of the parties or to pre¬ 
vent irreparable damage, and must state 
the last known address of the inventor. 
The assignment, written agreement to 
assign or other evidence of proprietary 
interest, or a verified copy thereof, must 
be filed In the Patent and Trademark 
Office. The Office shall forward notice 
of the filing of the application to the 
inventor at the address stated In the 
application.^ 

<0. By adding a new 9 1-431 to read as 
follows: 

► §1.I31 International jipplirittinii rr- 

quirentfnK^ 

► 'a) An international application 
shall contain, as specified In the Treaty 
and the Regulations, a Request, a 
description, one or more claims, one or 
more drawings (where required), and an 
abstract (POT Art. 3(2)) 

► <b> An international filing date will 
be accorded by the United States Re¬ 
ceiving Office, at the time of receipt of 
the International application, provided 
that: 

d) The applicant is a United States 
resident or national (35 U.S.C. 361(a), 
POT Art. 11(1) ti)>. 

(2) The international Application is 
in the English language (35 U.S.C. 361 
(c>, PCT Ait. 11(1) <il)>. 

(3) The International application con¬ 
tains at least the following elements 
'PCT Art. 11(1) (iii)): 

<i> An indication that it is intended as 
an international application (PCT Rule 
4-2). 

<ii) The designation of at least one 
contracting State of the International 
Patent Cooperation Union. 

(ill) The name of the applicant, as 
prescribed mote 4 1.422), 

<iv) A part on the face of it appears to 
be a description, and 

•v) A part which on the face of it ap¬ 
pears to be a claim (PCT Art. 11U>).<« 

► (c) Payment of the basic portion of 
the International fee (PCT Rule 15,2) 
and the transmittal and search fees 

be made in full at the time 
the international application papers re¬ 
quired by paragraph (b) of this section 
are deposited. Failure to make full pay- 
ment on the same date as the deposit of 
the International application papers-re¬ 
quired by paragraph (b) of this section 
will result in the International applica¬ 
tion being considered withdrawn <FCT 
Art. 14<3) (a) >.◄ 


41. By adding a new 9 1.432 to read as 
as follows: 

►9 1.432 Profanation of Slate* mid 
payment of designation («*«.◄ 

► (a) The names of Designated States 
shall appear in the Request upon filing 
and must be indicated as set forth in sec¬ 
tion 202 of the Administrative Instruc¬ 
tions.^ 

► (b) The designation fees may be 
paid upon filing of the international ap¬ 
plication, but must be paid at the latest 
before the expiration of one year from 
the priority date (PCT Rule 15.4(b)). 
Failure to timely pay the designation 
fee for a particular Designated State 
will result in the withdrawal of that 
designation (PCT Art. 140) (b)). Fail¬ 
ure to timely pay at least one designation 
fee will result in the withdrawal of the 
international application (PCT Art 14 
<3)(a)>.◄ 

42. By adding a new 9 1.433 to read as 

follows: 

► § 1.433 Physical rcquirettirttl* of in¬ 

ternational application.^ 

► (a) The international application 
and each of the documents that may be 
referred to In the check list of the Re¬ 
quest (PCT Rule 3.3(a) <ii)) shall be filed 
in one copy only.** 

► (b> The physical requirements for 
international applications are set forth 
in PCT Rule 11 and Sections 201-208 of 
the Administrative Instructions.^ 

43. By adding a new 5 1.434 to read as 
follows: 

► g 1.131 The Request.^ 

► ta> The Request shall be made on a 
standardized printed form (PCT Rules 
3 and 4) . Copies of such printed Request 
forms are available from the Patent and 
Trademark Office.^ Letters requesting 
such forms should be marked "Box PCT." 

► (b) Hie Check List portion of the re¬ 
quest form should indicate each docu¬ 
ment accompanying the Internationa) 
application on filing. ◄ 

► (c) All information, for example, ad¬ 
dresses. names of States and dates, shall 
be indicated In the Request as required 
by PCT Rule 4 and Administrative In¬ 
structions 201 and 202. <4 

► (d) International applications which 
designate the United States of America 
shah include: 

(1) the name, address, and signature 
of the inventor, except as provided by 
99 1.422,1.423 and 1.425: 

(2) a reference to any copending na¬ 
tional application or international appli¬ 
cation designating the United 8tates of 
America, if the benefit of the filing date 
of the prior copending application is to 
be claimed.<4 

44. By adding a new 1 1.435 to read as 
follows: 

►8! .433 The dfurriptioii.^ 

► <a) Requirements as to the content 
and form of the description are set forth 
in PCT Rules 5. 9. 10. and 11 and Ad¬ 
ministrative Instruction 205. and shall be 
adhered to.«* 


► <b» In international applications des¬ 
ignating the United States of America the 
description must contain upon filing an 
indication of the best mode contemplated 
by the inventor for carrying out the 
claimed invention.^ 

45. By adding a’ new 9 1.436 to rend as 
follow's: 

►g 1.436 TUo claim*. 

►The requirements as to the content 
and format of claims are set forth in PCT 
Art. 6 and PCT Rules 6. 9,10. and 11 and 
shall be adhered to.^ 

46. By adding a new 1 1.437 to read as 
follows: 

► § 1.437 Tlir ()rAwinff«.^ 

► »a> 8ubject to paragraph tb> of this 
section, when drawings arc necessary for 
the understanding of the invention, or 
are mentioned In the description, they 
must be part of on international applica¬ 
tion as originally filed in the United 
States Receiving Office in order to main¬ 
tain the international filing date during 
the national stage (PCT Art. 7) .◄ 

► tb) Drawings missing from the appli¬ 
cation upon filing will be accepted If such 
drawings are received within 30 days of 
the date of first receipt of the incomplete 
papers. If the missing drawings are re¬ 
ceived within the 30 day period, the in¬ 
ternational filing date shall be the date 
on w’hlch such drawings arc received. If 
such drawings are not timely received 
all references to drawings in the inter¬ 
national application shall be considered 
non-existent (PCT Art 14(2), Adminis¬ 
trative Instruction 310) 

► (C) The physical requirements for 
drawings are set forth in PCT Rule 11 
and shall be adhered to. <4 

47. By adding a new 9 1.438 to read a & 
follows: 

► § 1.438 Ttir uh*trarl.^ 

► <a> Requirements as to the content 
and form of the abstract are set forth in 
PCT Rule 8. and shall be adhered to.«4 

► (b) Lack of an abstract upon filing of 
an international application will not af¬ 
fect the granting of a filing date. How ¬ 
ever. failure to furnish an abstract 
within one month from the date of the 
notification by the Receiving Office will 
result In the International application 
being declared withdrawn.<4 

48. By adding a new 9 1.445 to read as 
follows : 

► §1.145 lntrrn.ition.il application fil¬ 

ing and prwriflinp 

► <a) The following fees and charges are 
established by the Patent and Trade¬ 
mark Office under the authority of 35 

UB.C. 376. 

(1) A transmittal fee (see 35 U.S.C. 

361(d) and PCT Rule 14)_ 

$35.00. 

(2) A search fee (see 35 U.S.C. 361 (d> 

and PCT Rule 16)_$300.00 

(3) A supplemental search fee when 

required (see PCT Art 17(3) <a> and PCT 
Rule 40.2) . $200.00 per addi¬ 

tional invention. 
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(4) The national fee. that is. the 
amount set forth as the filing fee under 
35 U.8.C. 41<a> 1. 

(5> A special fee when required, see 

35 UBC. 372(0 _ $10.00 per 

claim.** 

► «b» The basic fee and designation fee 
portions of the international fee shall be 
as prescribed in PCT Rule 15.** 

49. By adding a new 4 1.446 to read as 
follows: 

►8 1.4 16 Refund of international ap¬ 
plication filing and processing 

► ■a> Money paid for international ap¬ 
plication fees, where paid by actual mis¬ 
take or in excess, such as a payment not 
required by law or Treaty and its Regu¬ 
lations. will be refunded.** 

► (b> Refunds of a portion of the search 
fee may be made if the international 
search report is wholly or partly based 
on an earlier international or interna¬ 
tional-type search. (PCT Rules 16 and 
41.) The amount of the refund will be 
as determined by the examiner accord¬ 
ing u> the value of the prior interna¬ 
tional-type search or international 
search as 90 percent. 70 percent. 40 per¬ 
cent. 25 percent, or 0 percent of the In¬ 
ternational search fee. 8ee 11.26 for re¬ 
fund of a portion of the international 
search fee during subsequent national 
examination of the application ◄ 

► Refund of the supplemental 
search fees will be made if such refund is 
determined to be warranted by the Com¬ 
missioner or his designee acting under 
PCT Rule 40.2(c). ◄ 

► fd» The international and search 
fees will be refunded if no International 
filing date is granted (PCT Rules 15.6 
and 16.2) .** 

50. By adding a new ft 1.451 to read as 
follows: 

|.I51 The priori} claim anil prior¬ 
ity document in an internal tonal 
application.* 

► a* The claim for priority must be 
made on the Request (PCT Rule 4.10) in 
a manner complying with sections 201 
and 202 of the Administrative Instruc¬ 
tions.* 

► <b> Whenever the priority of an ear¬ 
lier United States national application is 
claimed in an International application, 
the applicant may request in a letter of 
transmittal accompanying the Interna¬ 
tional application upon filing with the 
United States Receiving Office, that the 
Patent and Trademark Office prepare a 
certified copy of the national application 
for transmittal with the record dbpy to 
the International Bureau (PCT Art. 8 
and PCT Rule 17). The fee for preparing 
a certified copy is stated in 5 1.21 (b> and 
<d» * 

► ic* If a certified copy of the priority 
document is not submitted together with 
the International application on filing or 
a request and appropriate payment as in 
paragraph (b> of this section do not ac¬ 
company the international application 
on filing, the certified copy of the pri¬ 
ority document must be transmitted di¬ 
rectly by the applicant to the Interna¬ 


tional Bureau within the time limit speci¬ 
fied in PCT Rule 17.1 (a) .** 

51. By adding a new 3 1.455 to read as 
follows: 

1.155 ItrprfN'nlalion in interna- 
tkmal application*.-* 

► (a) Applicants of international ap¬ 
plications may be represented by attor¬ 
neys or agents licensed to practice before 
the Patent and Trademark Office or by a 
common representative (PCT Art. 49, 
Rules4.8and90and ft 1.341).* 

► (b) Appointment of an agent, attor¬ 
ney or common representative must be 
effected either in the Request form, 
signed by all applicants, or in a separate 
power of attorney submitted either to the 
United States Receiving Office or to the 
International Bureau.* 

► (C) Powers of attorney and revoca¬ 
tions thereof should be submitted to the 
United States Receiving Office until the 
issuance of the international search re¬ 
port in order to facilitate communica¬ 
tions.* 

► <&> The addressee for correspond¬ 
ence will be ns Indicated in Section 108 of 
the Administrative Instructions.* 

52. By adding a near ft 1.461 to read os 
follows: 

► $ 1.161 Procedure for transmittal of 

Rreord Copy ,w ,l,r International 
tlurcoii.* 

► t &) Transmittal of the record copy 
of the international application to the 
International Bureau shall be made, at 
the option of the applicant, either by 
the United States Receiving Office or by 
the applicant. Subject to paragraph (b) 
of this section, any applicant who 
chooses to make such transmittal him¬ 
self shall notify the United States Re¬ 
ceiving Office to that effect in writing, by 
way of a notice filed together with the 
intematlnal application. Such notice 
shall also state whether the applicant 
wishes to collect the record copy at the 
United States Receiving Office or to have 
the record copy mailed directly to him. 
The record copy of an international ap¬ 
plication which was filed without being 
accompanied by such notice will be 
transmitted to the international Bureau 
by the United States Receiving Office. 
(PCT Rule 22).** 

► (b) An applicant may transmit the 
record copy to the International Bureau 
os provided in PCT Rule 22.2 only if the 
international application is filed with the 
United States Receiving Office before the 
expiration of 11 montlis from the priority 
date.** 

53. By adding a new ft 1.465 to read as 
follows: 

► § 1.165 Timing of application proc- 

r**iug b«*ed on the priority date.-* 

► (a’ For the purpose of computing 
time limits under the TviHhy. the priority 
date shall be defined as in PCT Art. 2 
<xi>.* 

► (b> When a claimed priority date Is 
cancelled under PCT Rule 4.10(d) or 
considered not to have been made under 
PCT Rule 4.10(a), the priority date for 


the purposes of computing time limits 
will be the date of the earliest valid re¬ 
maining priority claim of the Interna¬ 
tional application, or if none, the inter¬ 
national filing date. 

► (c) When corrections under PCT 
Art. 1K2), Art. 14(2) or Rule 20.2(a) (i> 
or (ill) are timely submitted, and the 
date of receipt of such corrections falL 
later than one year from the claimed 
priority date or dates, the Receiving Of¬ 
fice shall proceed under Rule 4.10<d».* 

54. By adding a new' 5 1.468 to read as 
follows: 

► § 1.168 Delay* in meeting time lim¬ 

it*.* 

► <a) Delays in meeting time limit 
during international processing of inter¬ 
national applications may only be ex¬ 
cused as provided In PCT Rule 82. For 
delays in meeting time limits in a na¬ 
tional application see ft 1.137.** 

► (b> In cases of unavoidable delay or 
loss in the mail during international 
processing of International applications 
evidence may be offered only if the mail 
that was delayed or lost was registered 
by the postal authorities.'* 

55. By adding a new ft 1.471 to read as 
follows: 

► § 1. 171 Correct ion* and amendment* 

during international proec*»ing.* 

► ta> All corrections submitted to the 
United States Receiving Office must be in 
the form of replacement sheets and be 
accompanied by a letter that draws at¬ 
tention to the differences between the 
replaced sheets and the replacement 
sheets, except that the delegation of lines 
of text, the correction of simple typo¬ 
graphical errors, and one addition or 
change of not more than five words per 
sheet may be stated in a letter and the 
United States Receiving Office will make 
the deletion or transfer the correction 
to the International application, provided 
that such corrections do not adversely 
affect the clarity and direct reproduci¬ 
bility of the application (PCT Rule 
26.4 >.◄ 

► (b) Amendments of claims sub¬ 
mitted to the International Bureau .shall 
be as prescribed by PCT Rule 46.* 

56. By adding a new ft 1.475 to read as 
follows: 

► § 1.175 Oiangr* in pmoo, name* or 

add re** of npplirant* and Inven- 
tor*. 4 * 

►All requests for a change in person 
name or address of applicants and in¬ 
ventors should be sent to the United 
States Receiving Office until the time of 
issuance of the international search re¬ 
port. Thereafter requests for such 
changes should be submitted to the In¬ 
ternational Bureau* 

57. By adding ft 1.481 to read as fol¬ 
lows: 

►§ 1.181 Drtrrmination of Unity of In* 
trillion hr fore the International 
Searrhing Authority.** 

► (B) Before establishing the Interna¬ 
tional search report, the International 
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Searching Authority shall determine 
whether the International application 
complies with the requirement of unity 
of invention as act forth in PCX Rule 
13. If the International Searching Au¬ 
thority considers that the international 
application does not so comply, it shall 
inform the applicant accordingly and re¬ 
quest the payment of additional fees. 

• Note 5 1.441 and PCT Art. 17<3) <a> and 
PCTRulc 40.) <4 

► <b) The applicant wili be given a 
time period in accordance with PCT Rule 
40.3 to pay the additional fees due.«4 

► <c) If the applicant disagrees with 
the holding of lack of unity of Invention 
by the International Searching Author¬ 
ity. he may pay the additional fee under 
protest, that is accompanied by a request 
for refund and a statement setting forth 
his reasons for disagreement or why he 
considers the required additional fees 
excessive, or both «PCT Rule 40.2(c) ).-4 

► (d) Protests under paragraph (c> of 
this section will be examined by the Com¬ 
missioner or his designee. In the event 
that the applicant's protest is determined 
to be Justified, the additional fees or a 
portion thereof will be refunded. -4 

► (e) An applicant who desires that a 
copy of the protest and the decision 
thereon accompany the international 
search report when forwarded to the 
designated offices, may notify the Inter¬ 
national Searching Authority to that 
effect any time prior to the Issuance of 
the international search report. There¬ 
after, such notifications should be di¬ 
rected to the International Bureau. < PCT 
Rule 40.2(c).) <4 

► «f) The international search report 
will be established only on those parts 
of the international application which 
relate to the invention first mentioned In 
the claims ('‘main Invention 1 *) and those 
other parts uf the international applica¬ 
tions which relate to Inventions for 
which additional fees have been timely 
paid <PCT Art. 17(3) (a> and PCT Rule 
40.3). ◄ 

53. By adding I 1.482 to read as f Dl¬ 
l’-V, K 

►§ 1.182 Holding of lurk of unit* of 

invention.^ 

► <a> The International Search Au¬ 
thority may not raise the objection of 
lack of unity of invention merely because 
an application contains several claims of 
the same category or several claims of 
different categories related as under PCT 
Rules 13.2 and 13.3.-* 

► (b) Lack of unity of invention may 
exist in a single claim where the claim 
contains alternatives which are not 
linked by a single general inventive con¬ 
cept (PCT Rule 13.1* .-4 

► (c) Lack of unity of invention may 
be directly evident before considering the 
claims in relation to any prior art, or 
after taking the prior art into considera¬ 
tion. as where a document discovered 
during the search shows the invention 
claimed in a generic or linking claims 
lacks novelty or is clearly obvious* leav¬ 
ing two or more claims joined thereby 
without a common inventive concept. In 


such a case the International Searching 
Authority may raise the objection of lack 
of unity of Invention (and limit the 
search to the invention first mentioned 
if no additional fees arc paid* <4 

► (d> Occasionally in eases which lack 
unity of Invention, the examiner will be 
able to make a complete search for all 
inventions with negligible additional 
work, in particular when the inventions 
are conceptually very close and none of 
thorn requires a search in separate class¬ 
ification units. In those cases, the search 
for the additional inventions should be 
completed together with that for the 
Invention first mentioned. All result* 
should then be Included in a single search 
report, and no objection of lack of unity 
should ordinarily be raised.-4 

► «e> For unity of Invention practice 
at the national stage see ${ 1.141-1 146. <4 


PART 3—FORMS FOR PATENT CASES 

59. By adding a new l 3.56 to read as 
follows: 

► $ 3.56 Hiidi In In f• 14-«! villi 1 itilnl 

State* l)i‘*tKtMit<‘«l Olfirr under 35 

I .S.C 371(e) (l).<4 

► Aft A below named inventor. beu>« Only 
sworn ior alarmed), 1 depose and &&y that: 
my residence, post office address and citizen- 
i&hlp are as stated below next to my name; 

I verily believe I am the original, first and 
sole inventor (If only one name is luted be¬ 
low) or a joint inventor (if plural inventors 
sre named below) of the invention entitled: 
... described and claimed in in¬ 
ternational application number____ 

filed____ and as amended on- 

... Of any) for which I solicit a patent: 

l do not know and do not believe the same 
wan ever known or used In the United States 
of America before my or our invention 
thereof, or patented or described In any 
printed publication in any country before my 
or our .Invention thereof or more than one 
year prior to my International application, 
that the name was not in public use or on 
sale in the United States of America more 
than one year prior to my International ap¬ 
plication. that the invention has not been 
patented or nmde the subject of An inven¬ 
tor's certificate Issued before the date of 
my Internationa! application In any country 
foreign to the United 8tatc« of America on 
on application filed by me or my legal rep¬ 
resentatives or assigns more than twelve 
months prior to my international application, 
and that no application for patent or Inven¬ 
tor's certificate on this Invention has been 
filed In any country foreign to the United 
States of America prior to this nppUcatlon 
by me or my legal representatives or assigns 
except as follows:_.._..... 

Full name of sole or first inventor- 


Inventor's signature........--- 

Date ............ 

Residence --—--—. 

Citizenship------ 

Post Office Address ........__ 


Full name of second Joint Inventor, tf any.. 


Inventor's signature__ 

Date_ 

Residence ..._..........,. 

Citizenship ___—...._ 

Post Office Address ____ 


(Supply similar information and signature 
for third and subsequent Joint inventors) 
Signatures: . ... 

Sworn to and subscribed before me this 

_day of_........ 19....* 

(Signature of notary or officer i 

|STAI.| 


(Official character) < 

60. By adding a new 3 3.57 to read as 
follows: 

► § 3.57 Declaration lo be Tiled villi 

I iiiteil Stilted Designated Office un¬ 
der 35 U.S.C. 371 (c)(4). *4 

►As a below named Inventor. I hereby de¬ 
clare that: my residence, post office address 
and citizenship are as stated below next 
to my name: 

1 verily believe I am the original, first 
and sole inventor (if only one uome U listed 
below) or a joint Inventor (if plural In¬ 
ventors are named below) of the Invention 

entitled: ____described and claimed 

in International application number __._ 

filed__ and as amended on.- 

(If any), for which I solicit a patent; 

I do not know and do not believe the 
nine was ever known or used In the United 
States of America before my or our inven¬ 
tion thereof, or patented or described in 
any printed publication in any country be¬ 
fore my or our invention thereof or more 
than one year prior to my International 
application, that the same wan not in public 
use or on sole In the United State* of Amer¬ 
ica more than one year prior to my Inter¬ 
national application, that the invention has 
not been patented or inode the Mibjcct of 
an Inventor's certificate Issued before the 
date of my international application in any 
country foreign to the United States or 
America on an application filed by me or 
my legal representative* or assigns more than 
twelve months prior to ray International ap¬ 
plication. and that no application for patent 
or inventor's certificate on thin Invention 
has been filed in any country foreign to the 
United States of America prior to this appli¬ 
cation by me or my legal representatives or 
a*Klgn*. except as follows:... . 

I hereby declare that all statements made 
herein of my own knowledge are true and 
that all statemenla made ou Information 
and belief are believed to be true: and fur¬ 
ther that these statements were made with 
the knowledge that willful false statements 
and the like so made are punishable by fine 
or imprisonment, or both, under Section 1001 
of Title 18 of the United States Code and 
that such willful false statement*! may Jeop¬ 
ardize the validity of the application or any 
patent Issued thereon. 

Full name of sole or fifirst Inventor- 


Inventor’s signature------ 

Date.... 

Residence..-..... 

Citizenship---- 

Poet Office Address__ 

Full name of second Joint Inventor, M any.. 

Inventor's signature____ 

Date-- 

Residence___— 

Citizenship____....._ 

Post Office Address__...___ 
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PART 5—SECRECY OF CERTAIN INVEN¬ 
TIONS AND LICENSES TO FILE APPLI¬ 
CATIONS IN FOREIGN COUNTRIES 

61. By revising 5 5.1 to rend as follows: 

§ 3.1 Dffnuif of rrrtttin ap- 

l»lir«tlk>n». 

► ia> The provisions of tills part shall 
apply to both national and international 
applications filed in the Patent and 
Trademark Office except as otherwise 
specifically indicated. The filing of an in¬ 
ternational application designating a 
foreign country is considered to be a fil¬ 
ing In a foreign country within the mean¬ 
ing of Chapter 17 of Title 35. United 
States Code.-* 

► <b»-* In accordance with the provi¬ 
sions of 35 U.S.C. 181. patent applica¬ 
tions containing subject matter the dis¬ 
closure of which might be detrimental 
to the national security are made avail¬ 
able for inspection by defense agencies 
as specified in said section. Only applica¬ 
tions obviously relating to national se¬ 
curity. and applications within fields in¬ 
dicated to the Patent and Trademark 
Office by the defense agencies as so re¬ 
lated. are made available. The Inspection 
will be made only by responsible repre¬ 
sentatives authorized by the agency to 
review applications. Such representatives 
are required to sign a dated acknowl¬ 
edgement of access accepting the condi¬ 
tion that information obtained from the 
inspection wlU be used for no purpose 
other than the administration of 35 
U.8.C. 181-188. Copies of applications 
may be made available to such repre¬ 
sentatives for inspection outside the Pa¬ 
tent and Trademark Office under condi¬ 
tions assuring that the confidentiality 
of the applications will be maintained, 
including the conditions that: <1> All 
copies will be returned to tho Patent and 
Trademark Office promptly if no secrecy 
order is imposed, or upon rescission of 
such order if one is imposed, and (2> no 
additional copies will be made by the de¬ 
fense agencies. A record of the removal 
and return of copies made available for 
defense inspection will be maintained by 
the Patent and Trademark Office. Ap¬ 
plications relating to atomic energy are 
made available to the [Atomic Energy 
Commission] ►Energy Research and De¬ 
velopment Administration ◄ as specified 
in I 1.14 of this chapter. 

62. By revising * 5.3 to read as follows: 

§ 3.3 IWniillon of application undrr 
serrrry order; withholding patent. 

Unless specifically ordered otherwise, 
action on the application by the Office 
and prosecution by the applicant will 
proceed during the time an application 
is under secrecy order to the point indi¬ 
cated in this section: 

►National-4 applications under 
secrecy order which come to a final rejec¬ 
tion must be appealed or otherwise 
prosecuted to avoid abandonment. Ap¬ 
peals In such cases must be completed 
by the applicant but unless otherwise 
specifically ordered by the Commissioner 
will not be set for hearing until the 
secrecy order is removed. 

(b> An interference will not be de¬ 
clared involving ►nationals applica¬ 
tions under secrecy order. However, if 
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an application Under secrecy order cop¬ 
ies claims from an Issued patent, a notice 
of that fact will be placed in the file 
wrapper of the patent 
<c) When the ►national-* application 
is found to be in condition for allowance 
except for the secrecy order the applicant 
and the agency which caused the secrecy 
order to be issued will be notified. This 
notice (which is not a notice of allow¬ 
ance under } 1.311 of this chapter) does 
not require response by the applicant and 
places the ►nationals application in 
a condition of suspension until the se¬ 
crecy order Is removed. When the 
secrecy order is removed the Patent and 
Trademark Office will issue n notice of 
allowance under § 1.311 of tills chapter, 
or take such other action as may then 
bo warranted, 

► (d) International applications under 
secrecy order will be processed up to the 
point where the record and search copies 
are ready to be forwarded. However, the 
copies will not be forwarded to the Au¬ 
thorities or delivered to the applicant ◄ 

63. Section 5.11 is revised to read as 
follows: 

§3.11 Liceiw* for filing application in 
foreign country ►or for filing inter- 
naiion.il application◄. 

<a> When no secrecy order has been 
issued under $ 5.2. a license from the 
Commissioner of Patents and Trade¬ 
marks under 35 UJ3.C. 184 is required 
before filing any application for patent 
or for the registration of a utility model, 
industrial design, or model, in a foreign 
country, ►or filing an international ap¬ 
plication.-* or causing or authorizing 
such filing, with respect to an invention 
made in the United States, if: 

(1) The foreign application ►or inter¬ 
national applications is to be filed ► .* 
or its filing caused or authorizer ► .-* 
before [an] ►a nationals application 
for patent Ls filed in the United States, or 

i 2) The foreign application ►or inter¬ 
national application-* is to be filed, or 
its filing caused or authorized, prior to 
the expiration of six months from the 
filing of the ►national^ application in 
the United States. 

(b> When there Is no secrecy order 
in effect, a license under 35 U.8.C. 184 Is 
not required if: 

cl) The invention was not made in 
the United States, or 

(2) The foreign application ►or Inter¬ 
national application-* is to be filed, or its 
filing caused or authorized, after the ex¬ 
piration of of six months irom the filing 
of the ►nationals application in the 
United States. 

(c) When a secrecy order has been is¬ 
sued under 4 5.2, an application cannot 
be filed in a foreign country ►. nor can 
an international application be filed.-* 
in anv case except in accordance with 
5 5.5. 

64. By revising paragraphs <bi and 
(c) of 5 5.14 to read as follows: 

§5.11 Petition for lircn**; corrr«iiomi- 
itig VS. application* 

• • • • • 

<bi Two or more United States appli¬ 
cations should not be referred to In the 
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same petition for license unless they are 
to be combined in the foreign ►or in¬ 
ternational-* application, in which event 
the petition should so state and the iden¬ 
tification of each United States applica¬ 
tion should be in separate paragraphs 

<c> Where the application to be filed 
abroad ►or the international applica¬ 
tion^ contains matter not disclosed in 
the United States application or appli¬ 
cations. including the case where the 
combining of two or more United States 
applications introduces subject matter 
not disclosed in any of them, a copy of 
the application as it is to be filed in the 
foreign country ►or international ap¬ 
plication as it is to be filed in the Re¬ 
ceiving Office-* mast be furnished with 
the petition. If. however* all new matter 
in the ►foreign or International<4 ap¬ 
plication to be filed Is readily identifia¬ 
ble. the new matter may be submitted in 
detail and the remainder by reference to 
the pertinent United States application 
or applications. 

65*. By revising 4 5.15 to read as fol¬ 
lows: 

§ 5.15 Sc*|>c of liccnar. 

(a) A license to file an application in 
a foreign country ►or to file an inter¬ 
national application-*. when granted 
includes authority to forward all dupli¬ 
cate and formal papers to the foreign 
country ►or international authorities-* 
and to make amendments and take any 
action in the prosecution of the ►for¬ 
eign or international-* application, pro¬ 
vided subject matter additional to that 
covered by the license is not involved. In 
those cases in which no license is re¬ 
quired to file the foreign ►or interna¬ 
tionals application, no license is re¬ 
quired to file papers in connection with 
the prosecution of the foreign ►or in¬ 
ternationals application not Involving 
disclosure of additional subject matter 
Any paper filed abroad ►or before an In¬ 
ternational authority-* following the fil¬ 
ing of a foreign ►or international-* ap¬ 
plication which involves the disclosure or 
additional subject matter must be sep¬ 
arately licensed in the same manner 
►a foreign or international-* [an] ap¬ 
plication. 

• • • • • 

66. By revising 4 5.17 to read as fol¬ 
lows: 

§ 5.17 W lio n»ay u«*c lirci»*e. 

Licenses may be used by anyone in¬ 
terested in the foreign ►or interna¬ 
tional-* filing for or on behalf of the in¬ 
ventor or his assigns. 

Dated: December 23. 1976. 

C. Marshall Dann. 
Commissioner of Patents 

and Trademarks. 

Approved: 

Betsy Ancker-Johnson, 

Assistant Secretary for Science 
and Technology , 

Dated: January’ 6.1977. 

[FR Doc.77-1024 Filed l-lt-77;8 46 ani| 

12. 1077 
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FEDERAL ENERGY 
ADMINISTRATION 

[ 10 CFR Part 212] 

ADDITIONAL PRICE INCENTIVES FOR 
TERTIARY ENHANCED RECOVERY 
TECHNIQUES; FINDINGS CONCERNING 
ADJUSTMENTS TO THE COMPOSITE 
PRICE FOR DOMESTIC CRUDE OIL AS 
A PRODUCTION INCENTIVE 
Proposed Rulemaking and Public Hearing 
. Tam. t or Coffinm 


hanccd recovery technique* for domestic 
crude oil. generally known as “tertiary 
enhanced recovery'* techniques. In addi¬ 
tion. as of August 14. 1976. the effective 
date of ECPA section 122. the statutory 
composite price for domestic crude oil 
may be adjusted to provide a production 
Incentive in an amount which is no 
longer limited to 3 percent per year. The 
FEA proposes to make the findings re¬ 
quired to apply the full amount of the 
adjustment permitted as a production in¬ 
centive wider ECPA section 122. 


1 INTROOCCTtO* 

t! RACKGROtTNO OF TIM OICKNTM 

III. riNOlKOS CONCRRNIlfG COMPOSITE PEIL’f 
ADJUSTMENTS TO PBOVIDR PRODUCTION inccn* 
TIVfa AND WCEEASO tN THE P«ICR OT *OUJ* 
CRUPK OIL 

A. Composite Price Adjustment 

B Incentive 1<# the Application of Tertiary 
Enhanced Recovery Technique a 

Vt THE KTED TOR TERTIARY ENHANCED RECOVERT 

iKOumm 

V. PROPOSED AMENDMENTS AND ALTERATIVES 

A. Dctcrmiriatioit o/ What Consitltutes a 
"Tertiary Enhanced Recovery Project ~ 

1. Substantive Ihauca 

a. Categories of Tcctmiquee Entitled Mi 
Incentive Price Treatment 
b Additional Production Requirement for 
"Second Category" Techniques 
c. Alternative: Automatic Qualification of 
“Seoond Category" Techniques for 
Modified (Upper Tier) Incentive 
Prices 

d Description of Qualifying Technique* 
(Generally). 

a. Administrative hunies 

B, Determination of Quantities of Crude Oil 
Which Would Qualify as Tertiary Crude 
Oil—incremental o*. "Currrtif* or Total ' 
Production 

l. Substantive Issues 
a. Administrative Iwue* 

C. Price to Which Tertiary Crude Oil fJ 
Entitled 

D. Events Occurring After Project Implemen¬ 
tation-Effect of Prior Certification of a 
Project 

r. Applicability of the Snoentit* to Cruting 
Projects 

VI. OTHER MATT ERA 

A. Qualitative Assessment of the Environ - 
mental Impacts of the Proposed Amend - 
menu 

8 Con formtng Amendments 
C. Drafting Considerations 

VII WRITTEN COMMENT PROCEDURE* 

Tilt. PtrWMC ft TARINGS 
Proposed Amend menu (Text) 

L Ixteoouctioh 

The Federal Energy Administration 
("FEA’ i hereby gives notice of a pro¬ 
posed rulemaking and public hearing to 
amend the Mandatory Petroleum Price 
Regulations (10 CFR Part 212/ to Imple¬ 
ment in part section 122 of the Energy 
Conservation and Production Act 
(‘ECPA/’ Pub. U 94-385. August 14. 
1976). by providing price incentives for 
the application of certain high-cost cn- 


n. Background or the Incentive 

The crude oil pricing policy of the 
Energy PoUoy and Conservation Act 
(* EPCA." Pub. L. 94-163) provided In 
essence that, beginning in February 1976 
and continuing through May 1979. the 
weighted average or “composite'* ftnit 
sale price of domestic crude oil should 
uot exceed $7 66 per barrel, except ns 
permitted to be adjusted, within the 
limits specified in EPCA. to account for 
inflation and to provide incentives for 
the production of domestic crude oil. 
Under the EPCA. FEA has authority to 
make classifications of crude oil. and to 
provide for the pricing thereof, so as to 
assure that the actual weighted average 
first sale price of all domestic crude oil 
does not exceed the statutory composite 
price as it may be adjusted. Pursuant to 
these authorities and requirements, set 
forth in section 401 of EPCA < which 
added section 8 to the Emergency Petro¬ 
leum Allocation Act of 1973 ("EPAA," 
Pub. L 93-159)). the FEA proceeded 
with a three-stage plan of Implemen¬ 
tation. 

In the first stage <41 FR 4931, Febru¬ 
ary* 3. 1976#. the FEA established a gen¬ 
eral two-tier ceiling price scheme, con¬ 
sisting of “old/’ or ‘ lower tier." and 
"new" and "stripper well.’* or "upper 
tier/' crude oil classifications, intended 
to result in attaining tlie prescribed 
composite price of $7.06 per barrel in 
February. 

In the second stage (14 PR 15566, 
April 13. 1973>. the FEA adapted regula¬ 
tions which provided for gradual month¬ 
ly increases in the celling prices of the 
two tiers of crude oil. These gradual in¬ 
creases were intended to accomplish an 
adjustment to the composite price, with¬ 
in the limits set by EPCA for adjust¬ 
ments not requiring Congressional re¬ 
view. to account for the effects of infla¬ 
tion and as an Incentive for maintaining 
and Increasing domestic production. 

The limitations upon adjustments to 
the composite price which the FEA could 
implement without Congressional re¬ 
view. as set forth In EPAA section 8(d). 
were that: (1) The increase as a produc¬ 
tion incentive could not exceed 3 percent 
per year; (2) the increase to take Into 
account the effects of inflation could not 
exceed the rate of inflation as measured 
by the most recent first revision of the 
GNP deflator; and i3> the combined 
increase as a production Incentive and 
to take inflation into account could not 
exceed 10% per year. 

In Its second stage proceeding, tiie 
FEA recognized that the full 3% pro¬ 


duction Incentive adjustment to the 
composite price was required, largely' in 
order to prevent erosion in the real dol¬ 
lar prices for upper tier crude oil as a 
result of a declining percentage of low ¬ 
er tier crude oil In the ‘'mix’* of lower 
tier and upper tier crude oil first sale 
prices from which the composite price 
is derived. 

In the notice commencing the third 
stage proceeding <41 FR 18873, May 7. 
1976*. the FEA proposed amendment/, 
to the crude oil price regulations to pro¬ 
vide additional production Incentive 
that would have required adjustments 
to the composite price In excess of the 
limitations referred to above, to be sub¬ 
mitted to Congress for review In accord¬ 
ance with «then» section 8<e> of EPAA 
The categories of incentives which were 
proposed were those specified in EPAA 
section 8»d> <3# , viz.: (1) Discovery and 
development of high cost and high risk 
properties; (2» application of enhanced 
recovery techniques; and (3> sustaimr- 
production from marginal wells. With 
respect to enhanced recovery. FEA pro¬ 
posed to allou r upper tier prices for 
amounts of crude oil produced by ap¬ 
plication of certain liigh cost enhanced 
recovery techniques <' tertiary** recovery 
as distinguished from "secondary" re¬ 
covery) which were in excess of the 
amounts that would have been produced 
by conventional primary and secondary 
recovery methods. Comments were re¬ 
quested on this proposal, and upon other * 
alternatives for providing an enhanced 
recovery Incentive, as well as upon the 
other production incentives proposed, i 

Comments were received from over 50 
Interested parties, substantially confirm¬ 
ing the need for additional production 
incentives. (The substance of such 
comments, as they relate to the Instant 
proposals, will be discussed where ap¬ 
propriate.) However, prior to the com¬ 
pletion of action on the third stage pro¬ 
ceedings. Congress enacted the ECPA. on 
August 14. 1976. Section 122 of the ECPA 
amended EPAA section 8 with respect to 
adjustipenu to the composite price as a 
production Incentive and concern ins 
price incentives for the application of 
tertiary enhanced recovery techniques 

First, section 8(d)(1) of EPAA. as 
amended by ECPA. now contains only 
an overall Iff percent limitation upon the 
adjustment to the composite price, which 
may be made both to take into account 
the effects of inflation and as a produc¬ 
tion incentive. The former 3 percent lim¬ 
itation upon the production Incentive 
adjustment, within the 10 percent overall 
limitation, has been removed 

Second. In connection with the added 
pricing flexibility afforded by removal of 
the 3 percent production incentive limi¬ 
tation. the Congress established as a 
matter of high priority the implementa¬ 
tion of Incentives for the application of 
"tertiary* enhanced recovery technique* 
Specifically, subsection <J> was added to 
EPAA section 8, which provides as fol¬ 
lows* 

<J) ( 1 ) An aooii or practicable of ter tbr dote 
ot enactment ot this nuWcUon, taking into 
cocuidf ration the greater flexibility provided 
by the amendments relating to the prcxluc- 
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lion incentive adjustment under section 123 
of the Energy Conservation and Production 
Act, the President shell promulgate such 
amendments to the regulation under Me¬ 
llon 4(a) (relating to price) m shall (A) 
provide additional price Incentive for bona 
ilde tertiary enhanced recovery techniques 
and (8) provide for the adjustment of dif¬ 
ferentials in celling prices for crude oil that 
are the result of gravity differentials which 
are arbitrary, discriminatory, applied on a 
regional or local basis without reasonably 
justification, or fall substantially to reflect 
current relative market valuations of such 
differentials. 

(3) As used In the subsection, the term 
tertiary enhanced recovery techniques'* 
means extraordinary and high cost enhance¬ 
ment technologies of a typo associated with 
tertiary applications Including, to the extent 
that such techniques would be uneconomical 
without additional price Incentive*, miscible 
fluid or gas Injection, chemical flooding, 
rteam flooding. microemuUlon flooding. In 
situ combustion, cyclic steam Injection, poly¬ 
mer flooding, and caustic flooding and varia¬ 
tions of the same. The Pmaldcnt shall have 
Authority to further define Uie term by 
rule. 

Congress directed that additional in¬ 
centives for the application of tertiary 
recovery techniques be provided In rec¬ 
ognition of the potential for Increasing 
domestic production offered by such 
techniques. In the “Conference lie port*’ 
on ECPA. the conferees stated as follows : 

The second form of production which the 
conferees believe deserve special treatment, 
as a result of removal of the 3 percent limita¬ 
tion on the production Incentive factor, la 
production resulting from application of cer¬ 
tain enhanced recovery techniques. A special 
need to encourage expanded use of high coat, 
enhanced recovery techniques haa led the 
conferees to provide that this category of 
production be given high priority considera¬ 
tion in distribution of any price increases 
which may be permitted by reason of the re¬ 
moval Of the 3 percent limitation on the pro- 
ducUon Incentive factor. (Sen. Reo. No 94~ 
1110, 04th Cong., 2nd Suits. 68 (1070).) • • • 
The conferees axe agreed that there exists 
great potential far augmenting domestic 
crude oil production through the application 
of enhanced recovery techniques- There la also 
pcneral agreement that current economic cir¬ 
cumstances would permit adjustments to the 
pricing mechanism contained in the Energy 
Policy and Conservation Act to give needed 
additional Incentives for the application of 
high-cost enhancement techniques which 
today are not economical • • *. 

• • • the conference substitute seeks to 
obtain the objective of providing additional 
price Incentive* for high-cost enhancement 
techniques by equipping the Administrator 
with greater flexibility to provide for such In¬ 
centives within the framework of the existing 
price regulatory structure. In so doing, the 
conferees seek to maintain the Integrity of 
the pricing policies contained Ill the Energy 
Policy and Conservation Act while at the 
BAine time providing the President with the 
means of targeting additional price lnecn- 
Mvcn to those extraordinary and high-cost 
enhancement techniques commonly Associ¬ 
ated with tertiary apollcations which are un¬ 
economical under today's pricing regimen. 
Accordingly, the conference substitute re¬ 
moves the 3 percent limitation on production 
Incentive adjustments to afford the President 
K^eater flexibility to respond to an improv¬ 
ing economy by giving greater price Incen¬ 


tives to optimize domestic production. The 
confcrccw hove Identified, as matter of high 
priority, correction of gravity differential 
problems In the current price regulatory 
mechanism and the creation of additional 
price Incentives for the application of bona 
fldc tertiary enhancement techniques. 1 Thus, 
the President Is directed, taking Into consid¬ 
eration the greater flexibility as attends the 
removal of the 3 percent limitation, to 
amend the regulation which pertain* to the 
price of domestic crude oQ at the earliest 
practicable time to provide for these Congres¬ 
sional!** Identified priorities <8cn. Rep No. 
94-1110,04th Cong-, 2nd bcsit. 71 (1970).) 

It woo also understood that, in view of 
the Increased authority for adjustments 
In the composite price conferred by 
ECPA. the FEA would not, prior to 
March 15. 1977, submit for Con¬ 

gressional review any action propos¬ 
ing an increase in the composite 
price tn excess of 10 percent. (See 
Sen Rep. No. 94-1119, supra, at 72.) Ac¬ 
cordingly, the proposed incentives are 
intended to be accompUslied within the 
10 percent limitation. 

In the meantime, collection of actual 
first sale price data Indicates that the 
actual weighted average first sale price 
of domestic crude oil has exceeded the 
ECPA limitations on that price. Accord¬ 
ingly. FEA on July 6, 1976, discontinued 
the gradual monthly increases in lower 
tier and upper tier crude oil celling prices. 
See 41 FR 27730. July 6, 1976. 

The suspension on increases was con¬ 
tinued on September 3, 1976 (41 FR 
37311), and again on November 30, 1976 
(41 FR 53333, December 6, 1976), pend¬ 
ing further corrective action to bring 
actual weighted average prices of do¬ 
mestic crude oil in line with the statu¬ 
tory composite price requirements. In 
addition, in view of the current situation 
in which it appears that actual weighted 
average prices continue to be in excess of 
the statutory composite price (as ad¬ 
justed), the FEA on December 31, 1976 
further continued the suspension on in¬ 
creases for lower tier crude oil and re¬ 
duced ceiling price* for upper tier crude 
oil by 20 cents per barrel, both actions to 
continue through March 1977 pending 
the outcome of a full review by Congress 
of the operation of the crude oil pricing 
limitations of the EPAA. As stated In the 
Notice announcing such actions (42 FR 
1456, January 7, 1977), if no changes in 
current limitations on crude oil prices 
were to result from such Congressional 
review, a further extension of the price 
levels established in the December 31 
Notice through July 1977 would result, 
based on current projections, in the elim¬ 
ination of overages of actual weighted 
average prices above the statutory com¬ 
posite price level. 


1 The conferee* wl*n to emphasize that the 
u»e of the term tertiary In Intended to refer 
to technique* of a generic class. It t* not In¬ 
tended. in a chronological aeruie. to Imply 
that traditional secondary application* must 
fln>t be exhausted before \im of these high 
coat and extraordinary enhancement tech¬ 
niques could qualify for additional price 
incentives. 


m. Findings Concerning Composite 

Price Adjustments To Provide Pro¬ 
duction Incentives and Inch eases in 

the Price or • Old'’ Crude Oil 

A. COMPOSITE PRICE ADJUSTMENT 

Section 6(d) of the EPAA provides that 
on adjustment to the composite price as 
a production Incentive may be mode only 
upon a finding that the adjustment 

• • • fc* likely to provide positive Incentive 
for— 

(A) The discovery or development of high 
ooHt and bl^b ri*k properties (including new 
wildcat properties and properties located on 
the Outer Continental Shelf, properties lo¬ 
cated north of the Arctic Ctrole, deep wells 
and deep horizons In onshore or offshore 
properties, and properties operated by inde¬ 
pendent producers); 

(B) The application of euhauced recovery 
techniques to productug properties to obtain 
a level of production higher than would 
otherwise occur from those properties but for 
such adjustment: or 

(C) Sustaining production from marginal 
wells, Including production from stripper 
well* 

In the Notice adopting the second 
stage amendments to provide for gradual 
increases In tho composite price, the FEA 
found that use of the full price adjust¬ 
ment as a production incentive (then 
limited to 3 percent) was likely to pro¬ 
vide positive incentive for (1) the devel¬ 
opment of high cost/high risk properties, 
<2i the application of enhanced recovery 
techniques to producing properties to ob¬ 
tain a level of production higher than 
would occur from such properties in the 
absence of that price adjustment, and 
(3) sustaining production from marginal 
wells, including stripper wells. 

FEA made the following findings con¬ 
cerning crude oil prices: (1) the upper 
tier price level provides an important 
Incentive for producers operating prop¬ 
erties producing crude oil below the base 
production control level (••BPCL”) to 
undertake enhanced recovery programs 
and for the development of new oil- 
producing properties: (2) there would be 
an inevitable decline in the rolutive pro¬ 
portion of lower tier or ‘•old* 1 crude oil 
to total production: (3) because the ad¬ 
justed statutory composite price limita¬ 
tion applies to the weighted average of 
the two tier levels, the decline in the 
proportion of lower tier crude oil would 
exert a significant downward pull on 
upper tier prices: (4) use of the maxi¬ 
mum 3 percent production incentive was 
necessary to counteract this downward 
pull so that the upper tier price Incen¬ 
tive would continue to be as effective an 
inducement to enhanced recovery from 
existing properties and as effective a 
stimulant to development of new oil- 
producing properties. 

The FEA*s analysis indicated that the 
full 3 percent adjustment to the compos¬ 
ite price then available to provide a pro¬ 
duction Incentive would be required to bo 
used over the course of the 39-month 
program almost entirely to take account 
of the impact on the composite price of 
changes In the relative proportions of 
upper and lower tier crude on 
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Subsequent experience with the actual 
weighted average price of domestic crude 
oil. which has led to the requirement 
Urnt the PEA suspend scheduled adjust* 
meats in the ceiling prices of such crude 
oil since July 1976 at least through 
March 1977 and has further required a 
20 cent-per-barrel reduction in the prices 
of upper tier crude oil for the months of 
January through March of 1977. confirms 
the FEA's findings regarding Uie need 
to use the full production Incentive ad¬ 
justment. It also demonstrates that, 
without further adjustment to the com¬ 
posite price, it will be difficult to main¬ 
tain existing incentives for present do¬ 
mestic production of crude oil and im¬ 
possible to provide further price incen¬ 
tives for additional domestic production 
of crude oil. Since Inflation continues to 
erode the current real prices of both 
upper and lower tier crude oil. and in 
view or the recent 20 cent per barrel 
reduction In celling prices for upper tier 
crude oil. the incentives even for main¬ 
taining current production are diminish¬ 
ing. 

Since August 14. 1976. the effective 
date of section 122 of ECPA. the PEA has 
taken action to redefine and clartfy the 
concept of ‘property/* upon which BPCL 
determinations arc based (41 FR 36172. 
August 26. 1976>. to adjust gravity price 
differentials with respect to heavy Cali¬ 
fornia and Alaska crude oil (41 PR 48324. 
November 3.1970*. and to implement the 
exemption for stripper well crude oil 
mandated by ECPA section 121. includ¬ 
ing a redefinition of qualifying "stripper 
well property*' (41 FR 48319. Novem¬ 
ber 3. 1976> While it is not yet possible 
to quantify the precise effects of these 
actions upon the composite price, their 
combined effect is to Increase the actual 
weighted average price of domestic 
crude oil. (The above-discussed meas¬ 
ures regarding extension of the suspen¬ 
sion on price increases and reduction of 
upper tier prices are. however, intended 
to account for these effects insofar as 
they are reflected In actual weighted 
average prices contain ed i n data pres¬ 
ently available to the PEA. The scope 
and duration of these corrective meas¬ 
ures are based upon full use of the addi¬ 
tional production Incentive adjustment* 
made available by ECPA.) The PEA also 
currently estimates that tlie effect upon 
the composite price of the incentives 
proposed herein for tertiary enhanced 
recovery projects will be as follows: 


Year: 

1076 

1077 

1078 

1079 



Percent 
0.0 
0 3 

.. 0.0 
.. 1.2 


ECPA section 122 removed the specific 
3 percent limitation on composite price 
adjustments for production incentives, 
effective August 14. 1976. In so doing, it 
made available as a production incentive 
an amount which varies inversely with 
the rate of inflation from quarter to 
quarter. That is, the amount available 
as a production incentive is the differ¬ 
ence between the 10 percent overall lim¬ 
itation and the rate of inflation as meas¬ 
ured by the "adjusted GNP deflator" 


provided for In EPAA section 8(d) (2). 
Applying the rate of inflation as meas¬ 
ured by the adjusted GNP deflator for 
the second quarter of calendar year 1976 
(5.1 percent), the amount of the produc¬ 
tion incentive permitted under the 
amended section 8 of the EPAA since 
August 14. 1970. has been 4.9 percent, or 
1.9 percentage points greater than the 3 
percent limitation on adjustments as a 
production incentive which applied when 
the second stage EPCA amendments were 
adopted. 

Section 122 of the ECPA directs that, 
in view of the increased flexibility to pro¬ 
vide production incentives, the PEA 
should proceed to Implement adjust¬ 
ments to gravity price differentials and 
establish incentives for application of 
tertian* enhanced recovery techniques. 
As discussed above, appropriate gravity 
differential action has been taken, and 
by this Notice the PEA is proposing to 
implement the tertiary recovery incen¬ 
tive. However, the FEA’s authority to ad¬ 
just the composite price U not limited 
exclusively to providing for these parti¬ 
cular incentives, but may be applied to 
provide production incentives generally. 
The FEA accordingly proixwea to And 
that the above considerations, and the 
same factors which led it In the second 
stage EPCA proceedings to conclude that 
use was required of the full 3 percent 
production incentive then available. Just¬ 
ify application of the full production in¬ 
centive made available by ECPA begin¬ 
ning as of August 14. 1976, the effective 
date of section 122 of EPCA This find¬ 
ing would be applicable to the continued 
use in the future of the full production 
Incentive, as it may vary from time to 
time depending upon the rate of infla¬ 
tion. 

The basis for the above findings and 
actions appears not only in the text of 
the EPAA. as amended by ECPA. but also 
in the legislative history of the ECPA. 
During consideration of the conference 
report on the amended bill which sub¬ 
sequently became enacted as Uie ECPA. 
Representative Brown engaged In the 
following colloquy with Representative 
Dingell. Chairman of the House Inter¬ 
state Commerce Subcommittee on Ener¬ 
gy and Power and an ECPA conferee: 

Mr. Baoww of Ohio. Mr Speaker. I riae to 
engage the chairman of the subcommittee in 
a colloquy with reference Vo Vhia legbUetlou. 

Section 122 of this act deletes the 3 percent 
limitation of the Energy Policy and Conser¬ 
vation Act on crude oil price adjustment* a* 
a production Incentive. Under this amend¬ 
ment to EPCA. the President may specify a 
fixed percentage figure aa the production in¬ 
centive—which, when added to the rate of 
inflation, is of course subject to the overall 
limitation of 10 percent contained in existing 
law In the alternative, he may specify merely 
that the difference between 10 percent—or 
some other percentage leas than 10 ptrernw- 
and the rate of Inflation Is the production 
incentive, thus creating a flexible incentive 
that varies Inversely with the rate of infla¬ 
tion. 

Section 8(d) <3i specifics certain Audtng* 
which must be made before price adjust¬ 
ments as a production incentive may be 
made The President, of course, would be re¬ 
quired to support an alteration of the pro¬ 
duction Incentive with initial findings The 


conferee* did not Intend, however, that 
thereafter any ive* or additional finding* 
under section 8(d)(3) be required each time 
the amount of the percentage price adjust- 
met it. which la permitted as a production 
Incentive, changes automatically because of 
a change In (he rate of inflation. Is my un¬ 
derstanding In this regard correct? 

Mr OtwoixL. If the gentleman will yield 
yes. That Is correct 

Mr. Brown of Ohio Section 122 adds s 
new subsection (J) to section 8 of the Emer¬ 
gency petroleum Allocation Act of 1073 
which direct* the President to use the greater 
flexibility with respect to crude oil price;, 
which In afforded by section 122 to provide 
additional price Incentives for tertiary en¬ 
hanced recovery technique* and to provide 
for certain adjustment* of differentials in 
crude oil celling prices attributable to gravity 
differentials Am I correct In stating that the 
two listed objectives are not the excluaivr 
purpose* for which the added pricing flex¬ 
ibility may be used by the President, and 
that the President*s use of thin added flex¬ 
ibility la not limited except to the extent 
that the priority objectives specified by sec- 
tion 122 must be met? 

Mr Dixorxx. This Is a correct statement 
of the meaning of that provision. < 122 Coni; 
Rec. H8682-83 dally ed. August 10. 1076).) 

A* in the cose of the second stage EPCA 
proceedings, the FEA proposes to imple¬ 
ment section 122 of ECPA In a manner 
intended to provide to producers the 
greatest degree of timeliness and cer¬ 
tainty with respect to future price levels 
as is possible under the constraints of the 
pricing policies of the EPAA. a* 
amended, in order to stimulate overall 
domestic crude oil production to the 
maximum extent possible. The effects of 
particular regulatory actions and of 
variable factor* which are not subject 
to FEA control upon overall price levels 
cannot b* precisely known in advance, 
so that it is impossible to provide abso¬ 
lute assurance of future price level* 
However, use of the full production in¬ 
centive. effective August 14, 1976. and 
continued Implementation of the full 
production incentive as it mav change 
from quarter to quarter depending upon 
the rate of inflation, should help to re¬ 
lieve the downward pressures on current 
price ceilings and thus provide needed 
additional incentives to maintaining 
current production, ns well as promote 
efforts to Increase domestic crude oil 
production through tertiary enhanced 
recovery techniques and other activity 
identified In EPCA and the FEA\h second 
stage EPCA rulemaking. 

B. INCENTIVE rOR THE APPLICATION Of* TER¬ 
TIARY ENHANCED RECOVERY TECHNIQUES 

Based upon the foregoing considera¬ 
tions. the FEA believes that use of the 
increased pricing flexibility afforded by 
the removal of the 3 percent limitation 
on adjustments to the composite price 
as a production Incentive to implement 
this proposal to provide for a tertiary 
enhanced recovery incentive, as de¬ 
scribed in Section V.. below, is likely to 
provide positive incentives for the appli¬ 
cation of enhanced recovery techniques 
to obtain a level of production higher 
than would otherwise occur In the ab¬ 
sence of such incentives. The FEA pro¬ 
poses to so And. 
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in addition to the general findings re¬ 
quired by EPAA section 8(d‘. EPAA sec¬ 
tion 81 b > <2 > provides that an amend¬ 
ment to the Mandatory Petroleum Price 
Regulations which would increase the 
prtce of "old" crude oil from any proper¬ 
ties may not be made, unless it is found 
that the amendment 
(A* Will give positive incentives for 
(p enhanced recovery techniques, or 
deep horizon development, for such prop¬ 
erties; or 

*B) Is necessary to take into account 
dot lining production from such proper¬ 
ties, and 

' C) Is likely to result in a lore! of pro¬ 
duction from such properties beyond 
that which would otherwise occur if no 
such amendment were made. 

The proposed Incentive for tertian* 
enhanced recovery would be applicable to 
properties producing lower tier, or "old” 
crude oil. as well os to properties pro¬ 
ducing upper tier crude oil. On the basis 
of the same considerations upon which 
the FEA proposes to make its findings 
concerning the production incentive 
price adjustment under EPAA section 
8<d». it proposes also to flud under 
EPAA .section 8(b) (2) that any increase 
in the price of "old** crude oO which 
would result under this tertiary en¬ 
hanced recovery Incentive proposal will 
give positive incentives for enhanced re¬ 
covery techniques and is Ukely to result 
in a level of production beyond that 
which would occur in the absence of the 
proposed amendments. 

IV Tm Need roa Tertiary Enhanced 
Recovery Incentives 

The Notice commencing the third 
slufic EPCA proceeding took note of the 
major findings of a recently completed 
study undertaken for the FEA (the "Le¬ 
wi* Study") concerning the potential for 
and factors bearing upon the application 
of tertiary recovery techniques It was 
noted that: 

Among the major finding* of the study, 
which included a detailed anafysin of the 
245 reacrvoii* in 175 fiokLs, are that in the 
Om* btaUa tUidind: 

43.3 billion barrels of crude nU are tech¬ 
nically recoverable through the year 2000. by 

tertiary recovery: 

Price Mrongly affect* the amount of crude 
oil that could be recovered through tertt- 
WT recovery, with upper tier price* (main¬ 
tained In real term*) reducing potential ter- 
Umry recovery reserve* from 43.3 billion bar- 
ttls to 30 5 bill ton barrels; and lower tier 
prices * maintained in real terms) reducing 
that amount to 62 billion barrel; 

Failure to adjust lower tUsr and upper tier 
price* for inflation would result in further 
.ova of potential tertiary reeervee; and 
Conhtderable amount* of tertiary prodne- 
!u> P r *u be real heed — aa much a* 4 to .7 
milJioM barrel* per day by 1980. I to 2 million 
^arrelt. per day by 1985. and up to 3 million 
urea per day Vy 1990. 

While several comment* suggested that 
me study may be overly optimistic in re- 
«iu*d to the potential volume of crude oil 
Producible from tertiary techniques 
^7 thin the tune period covered, there was 
ubstanUal consensus regarding the 
propositions that: (1) There are subs tan- 
•‘J stores of crude ol! in place which 
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could be recovered with the application 
ol high-cost tertiary recovery techniques, 
and which cannot be recovered other¬ 
wise; <2> the Investment required to 
apply such tertiary recovery techniques 
U substantial, and entails a high risk of 
failure: • 3 * the decision to invest in such 
techniques is in large measure a function 
of crurte oil prices, as affecting potential 
return on investment made: <4> there¬ 
fore. adequate price Incentives for such 
investment are required; <5> the present 
regulations do not provide adequate in¬ 
centives to apply such techniques: and 
<6» additional incentives are therefore 
needed. As previously noted, in making 
the encouragement of tertiary recovery 
techniques a matter of "high priority.** 
Congress as well has recognized the great 
potential for tertiary recovery techniques 
and the need for additional incentives to 
stimulate domestic production through 
the use of such techniques. 

The FEA la continuing to analyze and 
up-date the Lew In Study, and to analyze 
various other quantitative estimates of 
the amount of additional crude oil pro¬ 
duction which can be projected from the 
provision of incentives to encourage ter¬ 
tiary enhanced recovery projects. Re¬ 
vised estimates of the amounts of addi¬ 
tional production will be provided in the 
near future, when available. However, 
the FEA believes that the major findings 
of the Lewin Study continue to be gen¬ 
erally and qualitatively valid. It cur¬ 
rently estimates that, If timely action is 
taken to provide an incentive for such 
production. It could result In additional 
tertian' production of as much as 300.000 
barrels per day by 1979. and substantially 
more In the ensuing decade 

The FEA recognizes that there arc 
substantial lead times.involved in apply¬ 
ing tertiary recovery techniques, 
amounting to from one to three years, 
and that the major production incre¬ 
ment resulting from any currently pro¬ 
vided incentives will therefore be realized 
after the expiration date of the 40- 
month control period provided for by the 
EPCA. From this fact one non-producer 
commenter in the third stage EPCA pro¬ 
ceedings argued that any present change 
to the regulations is Inherently incapable 
of providing any greater Incentive to en¬ 
hanced production than is now present 
in the prospect of realizing market prices 
during the post-control period. However. 
FEA Is preliminarily of the view that a 
present change to the regulations is re¬ 
quired. to: (li Provide earlier stimulus 
to those projects which would result in 
incremental production before the end 
of the control period: (2) assure con¬ 
tinuity of production on those properties 
whose economic limit would otherwise be 
reached during the control period; and 
(3) provide as much certainty in the in¬ 
vestment environment for producers as 
is possible within the current strictures 
of the EPAA. 

The increased production of crude oil 
by the end of the control period—cur¬ 
rently estimated to be as much as 300.000 
barrels per day by the end of that pe¬ 
riod—is not the full measure of the crude 
oil which might be lost in the absence of 
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current action to provide an incentive. If 
such an incentive is not provided, pro¬ 
ducers might abandon those properties 
winch would become uneconomic (under 
the present pricing constraints) during 
the control period, even though substan¬ 
tial additional production through the 
application of tertiary' enhanced recov¬ 
ery techniques would be technically fea¬ 
sible. If such abandonment were to occur, 
or if application of such techniques were 
oilier wise to be postponed beyond a time 
at which producers could take advantage 
of the economics of existing production, 
the result might be that such techniques 
would never be applied to recover the 
additional crude oil in place, even at 
post-control period market prices. This is 
because, as noted in the Lewin Study, 
even market prices may not be .sufficient 
to justify the high start-up costs of re¬ 
commencing full-scale operations on 
properties on which production has been 
discontinued. Such start-up costs can 
frequently' be avoided or minimized if 
tertiary enhanced recovery techniques 
are applied before primary and/or sec¬ 
ondary recovery methods are terminated. 
Thus, the projected long-term enhance¬ 
ment of domestic crude oil production as 
a result of tertiary recov ery techniques is 
in part dependent upon maintaining con¬ 
tinuity of production from properties 
which might otherwise become uneco¬ 
nomic during the control |>eriod. 

The legislative history of section 122 of 
the DC PA indicates that Congress recog¬ 
nized that current incentives are neces¬ 
sary to prevent premature abandonment 
of properties which might otherwise be¬ 
come uneconomical under the current 
regulatory regime. In debate upon the 
"Montoya Amendment" (subsequently 
modified to become section 122 of ECPA >, 
Senator Domenicl stated as follows: 

The technology of secondary mud tertiary 
recovery, although tt la new In the sense that 
you are recovering oil that you would not 
otherwise get. everyone ought to know that 
basically lengthy delays In applying tt can 
cause an abandonment of the well* and the 
fields that you would have applied secondary 
and tertiary recovery methods to. 

It Is not aa If we can wait 15 years and do 
It. Tho fact U that the wells that are now 
running dry but are In place are actually 
to be used in the injection of chemical* and 
water into those pools and field*, so delays 
ran Indeed cause abandonment or, looking 
down the rood, can cause extremely high new 
opening costa to get Into these field-, with 
secondary and tertiary recovery processes. 

The Intelligent tiling Is to let them use 
these hm the pool begins to dry and. as that 
well U An active one. to put in the chemicals 
or use the water Injection process, and we 
Just want to maximize that opportunity dur¬ 
ing the uext 10 years as we move from a com¬ 
posite price to an open market. 

In that period we could Indeed lose mil¬ 
lions of dollars, million* of barrels, and op¬ 
portunities would literally go down the drain. 
<122 Cong Fee. 89510 (dally ed June 18. 
1978J > 

That this perception was shared by the 
conferees is ev idenced by the portions of 
the Conference Report on ECPA quoted 
in section II., above. The conferees un¬ 
derstood that "tertiary** techniques 
meant extraordinary and high-cost 
technologies, and specifically recognized 
that such techniques might be applied 
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before traditional secondary applications 
wore exhausted. 

Finally, the FEA believes that it is im¬ 
portant to facilitate current investment 
in future production to the maximum ex¬ 
tent. and that providing in the current 
regulations for such incentives will 
promote u degree of stability and 
certainty in the investment environment. 
In the third stage EPCA proceeding, ns 
in the case of other proceedings, the FEA 
received numerous comments to the 
effect that increased investment in pro¬ 
duction is significantly discouraged by 
the uncertainty surrounding the future 
course of regulation, which tends to pro¬ 
mote a “wait-and-see” attitude. These 
apprehensions arc also reported in the 
Lewin Study. Although FEA cannot pro¬ 
vide absolute assurance against subse¬ 
quent modifications, the regulatory 
treatment of tertiary recovery proposed 
herein signifies recognition by the Con¬ 
gress and the FEA of the importance or 
such techniques, and should therefore 
provide as much certainty and stability 
in the investment environment ns is now 
possible. 

Comment No. 1. FEA solicits com¬ 
ments upon the foregoing general con¬ 
siderations which support this proposal, 
and upon the particular amendments 
and alternatives discussed in section V. 
To the extent possible, quantified esti¬ 
mates should be provided with respect to 
potential tertiary recovery projects of: 
(1) The amount of additional crude oil 
which would be produced through the 
use of tertiary enhanced recovery tech¬ 
niques under the proposed amendments 
and under the various alternatives: (2) 
the timing of the production response 
under the proposed amendments and un¬ 
der the various alternatives, in volumes 
per year through 1980 and in five-year 
increments from 1980 through 1990: and 
(3) the extent to which such additional 
crude oil would otherwise be lower tier 
oil. and the extent to which it would 
otherwise be upper tier oil under cur¬ 
rent concepts governing the manner in 
which such quantities are determined. 

In connection with the foregoing, the 
FEA requests that commenters bear in 
mind and take account of the effects 
upon them of the recent actions regard¬ 
ing: (1) The redefinition of the term 
“property,'* noted in Section IH. A., 
above: and (2) the exemption of first 
sales of stripper well crude oil from price 
controls, which permits such oil to sell 
at unregulated market prices *41 FR 
48319, November 3. 1976 >. 

To some extent, these actions may ac¬ 
complish the same result as would be 
accomplished under the proposal or one 
or more of the alternatives being con¬ 
sidered in this Notice. For example, crude 
oil which qualifies as “stripper well crude 
oil" could receive a market price regard - 
leas of whether it is produced as a result 
of a qualifying tertiary enhanced recov¬ 
ery project. For another example, if the 
upper tier (as opposed to market) price 
alternative is adopted, tliat portion of 
former lower tier crude oil which now 
qualifies as upper tier crude oil because 
of redefinition of the term “property" 


would not receive any additional price 
incentive even if produced as a result of 
a qualifying tertiary enhanced recovery 
project. To the extent that these con¬ 
siderations would affect the amount of 
additional crude oil production which 
can be attributed to the Instant projxxuil 
or to any particular alternative being 
considered in this Notice, estimates of 
the production response to the proposal 
or to the relevant alternative should be 
reduced. 

V. Proposed Amen diatnt s and 
Alternatives 

The FEA proposes to amend the crude 
oil price regulations to provide for a new 
category or classification of domestic 
crude oil, which would be permitted to be 
sold at market prices. Crude oil in this 
category, sometimes referred to in the 
ensuing discussion os “tertiary crude oil." 
would be tliat crude oil <1> which is 
produced os a result of a qualifying ter¬ 
tiary recovery project, and (2) which is 
incremental to li.c .. In excess of) the 
amount of crude oil which could feasi¬ 
bly have been produced from the prop¬ 
erty In question through other than 
qualifying tertiary recovery methods. 

Two categories of qualifying tertiary 
enhanced recovery projects are proposed. 
The use of certain specified tertiary re¬ 
covery techniques would automatically 
qualify incremental production from the 
project to receive the incentive price, 
provided that the required amount of 
materials or processes (as specified In the 
regulations) are applied in conjunction 
with such techniques. 

Use of certain other specified tertiary 
recovery techniques would qualify incre¬ 
mental production from the project for 
the Incentive price only on a case-by- 
case basis, after prior review and ap¬ 
proval by FEA. The basic criteria under 
which FEA would determine whether a 
project qualified would be that (1) the 
project must be uneconomical in the ab¬ 
sence of the incentive, and (2) the proj¬ 
ect must involve a likely recovery of 
specified percentage of incremental pro¬ 
duction. 

Producers applying cither automatic¬ 
ally or individually determined qualified 
techniques would be required to obtain 
certification ft* to the amount of incre¬ 
mental crude oil involved. Crude oil pro¬ 
duced as a result of a qualifying project 
could not be sold as teritary crude oil 
unless and until a certification with re¬ 
spect to the project concerned had been 
received from the appropriate authority 
(in most cases the appropriate state 
agency, subject to FEA review) as to the 
amount of crude oil which would other¬ 
wise have been produced from the proj¬ 
ect In question by feasible primary or 
secondary recovery techniques. 

The incentive would generally apply 
only to projects which are initiated after 
the effective date of the amendments 
adopted In Uiis proceeding, and to ex¬ 
pansion of existing projects which occur 
after the effective date of such amend¬ 
ments. However, existing projects may 
qualify for the incentive under limited 
circumstances, viz.. if there has been a 


material change of circumstances since 
tlie project was commenced and if the 
project would be abandoned in the ab¬ 
sence of the incentive. However, any such 
existing project would be required to ob 
tain prior certification, whether or not 
the project would have automatical!:, 
qualified for the incentive If it had beer 
commenced after the effective date of tb 
amendments. 

This proposal raises a number of sig¬ 
nificant and interrelated issues. Th« 
principal substantive issues include: (A k 
The types of enhanced recovery tcch 
niques which should qualify for thp spe¬ 
cial pricing incentive: (D) the quant it > 
of crude oil to which the special pricing 
treatment should be applied: and (C) 
the measure of the special pricing treat¬ 
ment which should be afforded to tb 
quantities of crude oil thus determine 
Related to these substantive issues ax 
also significant issues concerning admin 
Lstrative feasibility. The FEA s major ob¬ 
jective is, of course, to provide a mean¬ 
ingful incentive for the application >1 
tertiary enhanced recovery project/; to 
achieve additional domestic crude oil pro¬ 
duction, within the constraints of the 
crude oil pricing policies of the EPAA u> 
amended. Thus, in the succeeding sub¬ 
sections of this section V. The specif! 
issues and possible alternatives are iden¬ 
tified for evaluation and comment 

Commcnters should bear In mind that 
the effects of their comments with re¬ 
spect to one issue will vary depending on 
tlie resolution of other issues, and that 
the assumptions regarding these other is¬ 
sues should therefore be clearly stated 
In particular, the following considera¬ 
tions should be addressed as fully a.< 
possible: 

(1) Whether the recommended alter¬ 
natives provide the most practicable and 
meaningful incentive, within the limi¬ 
tations of the law, for increased produc¬ 
tion through the application of tertiary 
recovery techniques: (2) whether they 
would provide the maximum feasible 
degree of certainty to producers as to 
the scope of pricing incentive which 
would be afforded: and (3) whether they 
are administratively feasible, including 
considerations of timeliness to facilitnt' 
the making of economic decisions and 
related determinations. Finally, a*- 
stated In section in., the FEA request' 
tliat, insofar as possible, comments rs 
quantify their assessment of the amount 
and timing of additional crude oil pro¬ 
duction which could be expected to tx 
elicited under the various alternatives. 

A. Determination o/ What Constitute* 
a “ Tertiary Frit*need Recovery Proj¬ 
ect"—1. Substantive Issues. —a Cate - 
gories of Techniques Entitled to Incen¬ 
tive Price Treatment . The FEA proposes 
two basic categories of enhanced recov¬ 
ery techniques which could qualify a* 
“tertiary enhanced recovery projects 
The first category consists of the follow¬ 
ing techniques, which would qualify au¬ 
tomatically os tertiary enhanced recov¬ 
ery projects if the materials or processes 
applied are applied to the required ex¬ 
tent (as specified in the proposed regu¬ 
lations) • (1) Miscible fluid <e.g, CO, 
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LPG, natural gas. alcohol* displace¬ 
ment; <2> microeinuirtlon. or micellar/ 

. nuiblon. flooding; (3) In situ combus¬ 
tion; and <4> steam drive injection. 

The second category constats of the 
following techniques, which would quali¬ 
fy only if they were previously certified 
by FEA to be uneconomical In the ab¬ 
sence of the incentive under the particu¬ 
lar circumstances of the project con¬ 
cerned. and only if they were certified to 
be likely to result in a specified Incre¬ 
mental recovery of crude oil in place; 
<l> Cyclic steam injection; (2» alkaline 
or •caustic”) flooding; O) polymer 
augmented waterflooding: (4* carbon 
dioxide augmented waterflooding; f5> 
immiscible carbon dioxide flooding; and 
<6» those techniques listed in the first 
category, above, if the materials or proc¬ 
esses applied were not to be applied to 
the specified extent required for auto¬ 
matic qualification. 

The broad standards under which 
FEA would make its determinations con¬ 
cerning this second category of tech¬ 
niques would be: (1) That live project 
must be likely to result in a recovery of 
at least an additional 5 percent of the 
original crude oil in place, over and 
nbove that which would be recovered as 
a result of primary or any feasible sec¬ 
ondary techniques; and <2* that the 
project could not. as a matter of sound 
economics, reasonably be expected to be 
pursued In the absence of the incentives 
provided for tertiary crude oil. 

The FEA is also considering a basic 
variation of this proposal, under which 
first category techniques would continue 
to qualify automatically; and second 
category techniques would qualify auto¬ 
matically for purposes of receiving up¬ 
per tier prices, but would require cer¬ 
tification If the producer sought to ob¬ 
tain market prices. 

The first category o! techniques are 
proposed automatically to qualify on the 
basis of the FEA’s tentative conclusion 
that .such techniques are. as a class, 
properly characterized as involving • ex¬ 
traordinary and high cost enhancement 
technologies of a type associated with 
tertiary applications" which “would be 
uneconomical without additional price 
incentives.” within the intendment of 
EPAA section 8<j> (ECPA section 122» 
Of course, this determination assumes 
that the materials and processes associ¬ 
ated with these “first category” tech¬ 
niques are in fact applied to a substan¬ 
tial extent. Thus the “definitions” 
paragraph of the proposed regulation 
provides that the materials or processes 
must be applied to a specified extent in 
order for these techniques to qualify au¬ 
tomatically <Le.. without certification > 
for the incentive. The second category 
of techniques ore those which are gen¬ 
erally regarded as tertiary applications, 
bvrt width FEA has tentatively concluded 
cannot as a class be generally consid¬ 
ered as uneconomical under the present 
regulatory provisions. However, provi¬ 
sion is made for certification of these 
techniques as “tertiary enhanced recov¬ 
ery projects” eligible for additional in¬ 
centives. in those circumstances in which 


there is a likelihood of significant in¬ 
cremental production and where the ap¬ 
plication of such techniques could not 
reasonably be expected to be undertaken 
in the absence of the additional incen¬ 
tives, l.e., where it is shown that m fact 
they “would be uneconomical without 
additional price Incentives.” 

It sitould be noted that even though 
a certain technique may qualify auto¬ 
matically as a “tertiary enhanced re¬ 
covery project.” certification concerning 
the amount of incremental oil that 
could be derived from the project would 
be required for all projects. 'This aspect 
of the proposal is discussed in more de¬ 
tail in section V3.) The existence of 
tliis requirement might suggest that 
there is no substantial purpose to be 
served by permitting any technique to 
qualify automatically, since all proposed 
projects might be reviewed in their en¬ 
tirety during the process of determin¬ 
ing the amount of incremental crude oil 
to be certified However, the FEA is pre¬ 
liminarily of the view that adoption of 
certain “automatic qualification” criteria 
would avoid the necessity to undertake 
detailed and time-consuming economic 
analyses, in addition to analysis concern¬ 
ing the amounts of Incremental crude 
oil which could be produced, in those 
cases in which it can be said as a rule 
that tlie techniques are clearly high 
cost and uneconomical. This would in 
turn facilitate earlier decisions and pro¬ 
mote the earlier implementation of such 
projects < However, because these auto¬ 
matically qualifying or “first category” 
techniques would not be subject to eco¬ 
nomic review on a case-by-case basis, 
the number and kinds of techniques 
which are assigned to this category, and 
tlic establishment of quantitative re¬ 
quirements regarding the extent to which 
the materials and processes must be 
applied in order for these techniques to 
receive automatic qualification, are in¬ 
tended to be conservative.) 

Comment No, 2. The FEA requests 
comments upon the foregoing issue of 
automatic qualification, and particularly 
whether its identification of “auto¬ 
matic” techniques and and establishment 
of the specific quantitative requirements 
regarding the extent to which processes 
and materials must bo applied in order to 
qualify automatically arc both realistic 
and at the same time .sufficiently con¬ 
servative to preclude the automatic quali¬ 
fication of techniques which arc generally 
economical under present conditions. In 
tills connection, an alternative would be 
simply to describe the techniques which 
may constitute “tertiary enhanced re¬ 
covery techniques,** without providing 
any* automatically qualifying techniques, 
and to determine on a case-by-case basis 
whether each particular project qualifies. 
While the FEA docs not presently favor 
this alternative, for the reasons stated 
above, it solicits comments on such alter¬ 
native. The FEA also requests comments 
upon whether it has properly assigned 
techniques to the “non-automatic” 
category, consistent with its intended 
conservatism. 

b. Additional Production Requirement 
for “Second Category ” Techniques. With 
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rexpert to the second category of tech¬ 
niques. viz., those which would be sub¬ 
ject to certification on a case-by-case, 
basis, the FEA proposes to require, not 
only that they be shown to be uneconom¬ 
ical under the particular circumstances, 
but also that they have a likelihood of 
resulting in recovery of at least an addi¬ 
tional specified percentage (eg; 6 per¬ 
cent) of the original crude oil in place, 
beyond that vrhich would have been re¬ 
covered using any feasible non-tertiary 
means. The basic purpose of this admit¬ 
tedly rough criterion is to provide some 
reasonable assurance that the proposed 
project would in fact result in a signifi¬ 
cant amount of Incremental crude oil 
production, which it is the purpose of the 
incentive to accomplish. The FEA rec¬ 
ognizes that such a quantitative produc¬ 
tion criterion is arguably unnecessary if. 
as proposed, only incremental crude oil is 
permitted to receive the incentive price. 
Under such an approach, the investment 
in a tertiary recovery technique would 
have to be privately cost-justified on the 
basis of returns from such incremental 
production, so that the Increased produc¬ 
tion should necessarily be sufficient to 
justify the increased investment. In fact, 
this is one of the reasons that the FEA 
is proposing the “incremental” approach. 
However, there are countervailing con¬ 
siderations. 

The process of certifying projects as 
eligible for the incentive is likely to be 
time-consuming, and likely to delay 
potentially significant projects, even if 
limited to those projects applying second 
category techniques. Therefore, a cri¬ 
terion of additional production which 
would screen out the less effective pro¬ 
jects and limit certification efforts to the 
more effective projects, may be a Justi¬ 
fiable means of using limited administra¬ 
tive resources to accomplish the greatest 
production gains. It should also be noted 
that. If an approach Is taken in which 
some current (non-incremental) produc¬ 
tion Is permitted to receive the Incentive 
price 'an option discussed in section 
V.B.), such a production criterion ap¬ 
pears even more necessary. 

If a production criterion is applied, 
questions may remain as to the most 
appropriate way of expressing and apply¬ 
ing it. Thus, in view of the administra¬ 
tive difficulties and time consumption in¬ 
herent in the certification process, the 
FEA might simply limit eligibility to 
those projects which are clearly major 
undertakings, m terms of both the in¬ 
vestment required and the hkely Incre¬ 
mental production. 

Tills might be expressed in the form of 
an incremental production criterion 
wdiich is substantially higher than the 
proposed 5 percent, or the regulations 
themselves might contain no specific nu¬ 
merical criterion, but might provide for 
discretionary authority under which FEA 
could deny certification on grounds of 
insufficient additional production, with 
nonbinding guidelines as to quantitative 
thresholds. Moreover, whatever approach 
is taken in this respect. It may be appro¬ 
priate to define the production criterion 
in terms of Increased rates of produc- 
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Uon. in lieu of or In addition to increased 
ultimate production. A possible justifica¬ 
tion for a "rate of production** criterion is 
that it would emphasize those projects 
which would bring additional crude oil 
production in the relatively near term, 
during the period In which the economy 
and national security is presumptively 
more sensitive to shortages of crude oil. 

Comment No . 3. The FKA solicits com¬ 
ments upon the foregoing. In particular, 
it requests comments concerning whether 
any production criterion of the nature 
discussed above is feasible and realistic; 
if so. whether a different figure is more 
realistic than the 5 percent proposed; 
whether the production criterion should 
be established in terms of increased rates 
of production rather than Increased total 
production, or in terms of both; and 
whether the criterion should be applied 
also to projects involving first category 
tertiary recovery techniques. Comments 
are also requested upon whether the reg¬ 
ulations should more appropriately pro¬ 
vide discretionary authority for FEA to 
deny the incentive to otherwise qualified 
projects on grounds of insufficient addi¬ 
tional production, with non-binding 
guidelines as to these quantitative 
thresholds. Also, in connection with these 
comments, thfc FEA requests comments 
concerning the advisability of adopting a 
policy whereby only a few clearly large- 
scale projects would be certified, as op¬ 
posed to certification of a number of 
"small" projects which may Involve only 
marginal increases in total national crude 
oil production. 

c. Alternative: Automatic Qualification 
of "Second Category" Technique* for 
Modified (Upper Tier) Incentive Prices. 
As previously Indicated, there is a basic 
variation on the two category proposal to 
which the FEA is also giving considera¬ 
tion. This is an alternative in which sec* 
ond category techniques would be per¬ 
mitted to qualify automatically for pur¬ 
poses of receiving upper tier prices, but 
would be required to be certified to re¬ 
ceive market prices for incremental crude 
oil resulting from the application of such 
techniques. 

There are several possible advantages 
to this alternative. First, it would be 
Ukely to reduce somewhat the overall 
certification burden upon the FEA. and 
til us promote speedier resolution of those 
cases in which certification Is required. 

In addition, automatic qualification of 
second category projects would have 
practical significance only to the extent 
that the incremental or "tertiary" crude 
oil would otherwise have been "lower 
Her** crude oil Thus, it would have sig¬ 
nificance only in those cases in which 
the FEA would otherwise < under the 
certification approach) have been called 
upon to determine whether the project 
would be economical at lower tier prices. 
While there may be some cases in which 
a project would be economical at lower 
tier levels, this is far less likely to be true 
than where the substantially higher 
upper tier prices would otherwise be re¬ 
ceived for incremental production. Thus, 
a general presumption that such projects 
would be uneconomical at lower tier 


prices may be justified, even If not uni¬ 
versally true, and adoption of such a pre¬ 
sumption might be warranted by the ad¬ 
ministrative savings Involved. 

It should also be noted that this alter¬ 
native would avoid situations in which 
prices were permitted to increase from 
lower tier to market levels, even though 
an increase only to upper tier levels 
would be sufficient to make the project 
economical 

Finally, it should be noted that this 
alternative involves essentially only a re¬ 
definition of Uie particular property's 
BPCL, on the basis of a detailed and par¬ 
ticularized review of data with respect 
to that property. That is, the producer 
would be required to obtain certification 
of the amount of incremental produc¬ 
tion which would result from the proj¬ 
ect, as in all other cases of projects which 
automatically qualify for the incentive. 
In the course of making that determina¬ 
tion. the certifying authority would es¬ 
tablish a non-tertiary production base¬ 
line, This baseline would be the amount 
of crude oil which could feasibly have 
been produced In the absence of the ter¬ 
tiary recovery project and would there¬ 
fore reflect, on the basis of detailed Justi¬ 
fying data, the certifying authority's de¬ 
termination of the actual production de¬ 
cline curve for the property or affected 
portion thereof. Under this approach, the 
result may well be that the imputed non- 
tertiary production curve would be be¬ 
low the BPCL or adjusted BPCL calcu¬ 
lated pursuant to present Subpart D. 
FEA has recognized that the 8ubpart D 
BPCL calculations will often not reflect 
the actual current production decline for 
any particular property, but for general 
pricing purposes the use of a uniform 
method of calculation has been con¬ 
sidered necessary. However, an under¬ 
taking to apply a tertiary enhanced re¬ 
covery technique to increase production 
might appropriately be considered an 
occasion for refining BPCL calculations 
for the property concerned. It should be 
noted that this consideration alone 
might Justify upper tier prices for in¬ 
cremental tertiary production, regard¬ 
less of whether the particular project is 
otherwise economical, since it would 
merely be the occasion for implementing 
the BPCL function in a more par¬ 
ticularized manner. 

Comment No. 4. The FEA solicits eval¬ 
uation and comment upon the above 
alternative. In particular, potentially 
affected producers should provide infor¬ 
mation. quantified to the extent possible, 
concerning any projects which are now 
or will be undertaken at lower tier price 
levels, and those which would be feasible 
If upper tier prices <as opposed to market 
prices) were permitted for tertiary crude 
oil which would otherwise be lower Her 
oil. 

d. Description o/ Qualifying Tech - 
nique* t Generally) . With respect to the 
description of eligible techniques gen¬ 
erally. the FEA recognizes that two of 
the techniques set forth in ECPA section 
122 are not expressly provided for In the 
proposed definitions, viz. "gas injection" 
and "chemical flooding." The FEA has 


preliminarily determined that these 
terms do not have a sufficiently tspecifir 
meaning within the in das try to provide 
a usable definition of eligible tertiary 
techniques. To the extent that variou 
enhanced recovery techniques poten¬ 
tially Includable within these broad 
terms are of a kind eligible to be given 
the special pricing treatment contem¬ 
plated by the ECPA, they are Intendi'i 
to be included in the more specific defi¬ 
nitions proposed to be used In the regu¬ 
lations. FEA has been given the authority 
under ECPA section 122 to define th» 
terms used therein, with the objective, o! 
course, of fulfilling the basic purpo‘< 
of that section. 

The FEA understands that actual en¬ 
hanced recovery projects do not always 
fan neatly into one or the other of the 
above categories of tertiary recovery 
techniques, nor are they neatly divisib! 
between tertiary and non-tertiory meth¬ 
ods. For example, a "steam drive** tech¬ 
nique. which is a first category tech¬ 
nique. may be combined in a rtngl«- 
project with "cyclic steam injection 
which is a second category technique 
In such cases there may be some diffi 
culty in determining the amount of 
crude oil production which Is at tribute 
ble to each technique. Moreover, it might 
be rational, and might avoid these ad* 
minlstratlve difficulties, if such combined 
technique projects were considered to bt 
of a single category at some appropriate 
point, for example when more than ow 
half of the wells are used to apply one 
particular technique. A problem in tak¬ 
ing this approach at the outset is that 
it would have to address a number of 
possible variations and would increase 
the complexity of the regulations. It 
might also result in the adoption of 
thresholds which may prove to be in¬ 
appropriate. Therefore, the FEA pres¬ 
ently prefers to approach these possi¬ 
bilities on a case-by-case basis, in the 
context of specific factual setting 
However, comments upon typical possi¬ 
bilities. their significance in actual prac¬ 
tice. and possible criteria for determin¬ 
ing the appropriate treatment for such 
projects, are invited. 

FEA is also cognizant of the fact that 
tertiary recovery technologies are likely 
to continue to evolve, with the result that 
any descriptive list of techniques mo: 
become obsolete with the passage of time. 
It is not the FEA's intention, in getting 
forth specific techniques, to preclude ap¬ 
plication of the incentive to new tech¬ 
niques as they evolve to the point of tech¬ 
nical feasibility, and FKA anticipate 
that appropriate amendments to the reg¬ 
ulations would be made as and when 
such technologies evolve, if they are of a 
type which should be eligible for the in¬ 
centive. The FEA is of the preliminary 
belief that such an approach is preferable 
to providing a "catch-all" category in the 
present regulations, because it will per¬ 
mit the receipt of public comment upon 
the appropriate characterization of new 
technologies, and because it would not 
encourage applications for certification 
for existing enhanced recovery tech- 


ILDftAl »EGISUft. VOI 47. NO. S —WtONfSDAY, JANUAtY 12, 1977 





PROPOSED RULES 


2653 


tuque* which are secondary and not ter¬ 
tiary recovery techniques. 

Several comments In response to the 
third stage EPCA notice urged that all 
techniques for enhanced recovery, 
whether secondary or tertiary’, he con¬ 
sidered eligible for an additional incen¬ 
tive. Some adverted to the possibility that 
existing secondary recovery’ projects 
might be premateurely abandoned be¬ 
cause of the existing price ceilings, al¬ 
though their point was largely that the 
entire system of ceilings and controls was 
Inhibiting domestic production on all 
1 rents. Others pointed out that water- 
fl'xxilng was by far the most productive 
in terms of extraction of additional crude 
oil in place, after primary production. 
The FEA appreciates these contentions, 
but the scope of this proposed rulemak¬ 
ing is limited to providing additional in¬ 
centives for tertiary enhanced recovery 
techniques, consistent with the ECPA. In 
the Conference Report on ECPA, the 
conferees stated: 

• • • The conferees could not however, 
Agree to the provisions of the Senate amend¬ 
ment which would permit substantial price 
increase* for commonplace secondary en¬ 
hancement techniques such as water flood¬ 
ing and gas displacement. • • • (Sen. Rep. 
No 04-1119, 94th Cong , 2nd Seas. 7i (1976).) 

For this reason, although the incen¬ 
tive is designed to serve the functional 
purpose of promoting increased produc¬ 
tion. the FEA does not consider that It 
can adopt a purely functional definition 
which would permit all enhanced re¬ 
covery techniques to qualify for the pro¬ 
posed incentive based upon the particu¬ 
lar economic ^circumstances involved. 
Any price relief based upon economic 
hardship threatening abandonment of 
production in the case of non-tertiary 
techniques would have to come through 
the exceptions process or pursuant to a 
more general enhanced recovery incen¬ 
tive. 

Comment No. 5. FEA requests com¬ 
ments as to whether the tertiary en¬ 
hanced recovery techniques set forth 
above are sufficiently inclusive of tech¬ 
niques which are commonly understood 
to b ‘ tertiary’* (os opposed to second¬ 
ary > techniques and which are or which 
may In particular circumstances be con¬ 
sidered extraordinary, high cost and un- 
icmScal under the present system. 
Comments are also requested on the ade¬ 
quacy of the general description of each 
particular type of technique to sufficient¬ 
ly limit and describe that technique. 

2 ADMINISTRATIVE ISSUES 

A> noted previously, a producer that 
proposes to implement a project involv¬ 
ing a technique in the second category 
would be required to obtain certification 
that the proposed project is a 44 tertiary 
enhanced recovery project” qualifying 
for the incentive prior to pricing any 
crude oil as tertiary crude oil. (In ad¬ 
dition. n producer applying a technique 
in cither category would be required to 
obtain prior certification of the amount 
of incremental crude oil which will re¬ 
sult from application of the process. Tills 
aspect of the proposed provisions, and 


the administrative Issues pertaining spe¬ 
cifically to this aspect of the certifica¬ 
tion process, are dLscu&sed in section 
V.B., below.) 

The requirement for certification 
raises several issues, some of which have 
been mentioned in I.. above, in connec¬ 
tion with the proposed broad substantive 
standards for certification. The basic ad¬ 
ministrative issues are: (1) Whether 
there are feasible alternatives to a cer¬ 
tification process, which would avoid 
the disadvantages of such an approach; 
(2) whether, assuming some certification 
process is necessary', there are proce¬ 
dures other than or in addition to those 
proposed which would help to streamline 
the certification process; and (3) again 
assuming the necessity for a certifica¬ 
tion process, what should be the specif¬ 
ic method and standards by which the 
FEA would determine whether a pro¬ 
posed project would be uneconomical in 
the absence of the incentive. 

The FEA recognizes that there are a 
number of disadvantages inherent in a 
certification process, the principal one 
being the costs and time delays attend¬ 
ant upon any system of prior adminis¬ 
trative review. As proposed, a producer 
proposing to implement a project in¬ 
volving a technique in the second cate¬ 
gory’ would be required, first, to obtain 
certification (In most cases from the ap¬ 
propriate state authority) of the amount 
of incremental crude oil which would be 
produced, and then to obtain certifica¬ 
tion from the FEA that the project is a 
“tertiary enhanced recovery project” 
qualifying for the incentive. In contrast, 
a producer implementing a project In¬ 
volving a technique in the first category 
would be required only to obtain certi¬ 
fication (subject to FEA reviews of the 
amount of incremental tertiary crude 
oil. 

FEA is desirous of minimizing the costs 
and delays potentially involved in these 
certification procedures, to the extent 
that It can feasibly do so consistent with 
the need to assure that only meritorious 
projects are provided the incentive. 

The requirement that techniques in the 
second category be certified is proposed 
because the disadvantages of other 
identified alternatives appear to out- 
weight those Involved in the certification 
process. Conceivably, the FEA could 
either permit all techniques, in both the 
first and second categories, to qualify 
automatically: or. as to techniques in the 
second category, it could attempt to set 
forth in the regulations a self-executing 
formula which producers could apply to 
determine whether their project* 
qualify. As stated, the FEA preliminarily 
believes that these alternatives have dis¬ 
advantages which outweigh their 
potential advantages. 

Based upon the FEA’s preliminary as¬ 
sessment that techniques in the second 
category cannot be said to be generally 
uneconomical at all controlled price 
levels under present conditions, it ap¬ 
pears that permitting these techniques 
automatically to qualify to receive the 
market price incentive would be un¬ 
justified. and contrary to the purpose 


and intent of ECPA. ECPA section 122 
includes most of these techniques, but 
only “to the extent that such techniques 
would be uneconomical without addi¬ 
tional price incentives.” While the FEA 
does not construe this provision as pro¬ 
hibiting automatic qualification in ap¬ 
propriate cases, the purpose of the in¬ 
centive is to elicit greater domestic pro¬ 
duction of crude oil. through the appli¬ 
cation of tertiary enhanced recovery 
techniques which would not and could 
not reasonably be expected to be under¬ 
taken under the present pricing regime^ 
If a particular technique would be eco¬ 
nomical under the existing system, per- 
mitting crude oil produced as a result of 
such a technique to receive a higher mar¬ 
ket price would not appear to be con¬ 
sistent with the foregoing statutory ob¬ 
jective. For these reasons, the FEA does 
not believe that automatic qualification 
of all techniques would be Justified. 

(However, as previously indicated, 
comments arc requested on whether the 
specific techniques discussed are proper¬ 
ly assigned to their respective 
categories.) 

Also, as stated in section V.A.I.C.. 
above, the FEA is considering an alterna¬ 
tive which would permit second category 
techniques to qualify automatically for 
purposes of receiving upper tier prices, as 
opposed to market price incentives which 
would continue to require certification. 
The bases upon which such an alterna¬ 
tive might be adopted arc discussed in 
that section. As noted there, such an ap¬ 
proach might substantially diminish the 
need to rely upon a certification process, 
and avoid the disadvantages of such a 
process. 

A self-executing formula for deter¬ 
mining whether a particular project is 
uneconomical could likewise conceivably 
avoid the need for certification of second 
category techniques. However, the FEA 
perceives several potentially serious 
disadvantages. 

The first of these is that there is sub¬ 
stantial doubt as to whether it is passible 
to provide a formula which is both uni¬ 
form in its application and also respon¬ 
sive to the wide variation of circum¬ 
stances in which different producers may 
find themselves. Inasmuch as producer 
investment decisions may vary sub¬ 
stantially. depending upon the particular 
producer’s views as to the best use of its 
capital and its current capital position, 
a generalized formula based, for instance, 
upon an assumed need to receive a 
specified rate of return upon investment, 
might unnecessarily preclude meritorious 
projects or qualify otherwise economical 
projects. 

A second potential problem is that such 
a formula may not be sufficiently precise 
and detailed to avoid paralyzing uncer¬ 
tainties as to whether the FEA would 
subsequently agree with its application in 
any particular case. If a producer were 
subsequently held to have applied the 
formula improperly, it could be faced 
with a remedial order of substantial con¬ 
sequence. In order to avoid these uncer¬ 
tainties, it w*ould be necessary to specify 
in detail all elements of the “rate base.” 


FEOERAl REGISTER, VOl, 42. NO. 6—WEDNESDAY, JANUARY 12. 1 977 












PROPOSED RULES 


26T>I 


to specify the method of measurement ol 
return, and to rigidly standardize ac¬ 
counting methods. To attempt to accom¬ 
plish this in regulatory form likely would, 
in turn, postpone issuance of any regu¬ 
lations implementing the tncentlve far 
into the future. 

Of course, in determining whether to 
certify a particular second category proj¬ 
ect, the PEA will necessarily have to 
apply some fairly specific methods and 
standards. Discussion of alternative 
methods which might be used in making 
such determinations is set forth subse¬ 
quently in this section. However, the FEA 
does not presently contemplate that its 
determinations would be a matter of sim¬ 
ply applying self-executing standards to 
specific facts, without regard to the to¬ 
tality of the circumstances in a particu¬ 
lar case. Moreover, it believes that a pref¬ 
erable approach to the development of 
>pecific standards is to permit such 
standards to evolve with the FEA’s ac¬ 
cumulation of experience in the context 
of specific cases. 

Finally, the application of flexible 
standards in the context of a prior cer¬ 
tification process does not have the same 
risk of subsequent disallowance of the 
price incentive that exists in the case 
of a producer attempting to apply a for¬ 
mula without prior review by FEA. 
Greater producer assurance would result 
from a process m which specific prior 
approval is given to a particular project 
For these reasons, the FEA presently 
favors an approach which would take the 
form of publication of guidelines, as and 
when appropriate, and prior review and 
approval pursuant to those guidelines, 
rather than the approach of setting forth 
a general formula in the regulations. 

Comment No. 6. The FEA solicits com¬ 
ments upon whether a general formula 
approach would be feasible, and if so. 
what that formula and related tpeciflc 
requirements should be. 

Comment No. 7. Comments and sug¬ 
gestions arc also requested concerning 
the methods and standards under which 
the FEA should make its determinations 
as to whether a particular project should 
qualify, assuming that the certification 
process for second category techniques is 
retained. In this connection, several Is¬ 
sues have been identified. 

First is the question of what should 
be the method for determining whether 
a particular project would be uneconom¬ 
ical in the absence of the incentive. An 
obvious possibility is to apply a rate of 
return analysis, in which the FEA would 
determine whether the anticipated re¬ 
turns from incremental tertiary produc¬ 
tion sold at the applicable controlled 
price level would be reasonably adequate 
to compensate for the additional invest¬ 
ment required. Such an approach would 
Involve an assessment of Ihe risks pre¬ 
sented. In order to establish what would 
constitute a reasonable rate of return. 
For reasons previously stated, the FEA 
does not presently favor an absolute and 
uniform rate of return test. However, the 
beginning point in its analysts will in 
some part necessarily be general indus¬ 
try' experience in this area Therefore. 


the FEA requests comments concerning 
the criteria historically applied by pro¬ 
ducers in making these types of invest¬ 
ment decisions, quantified to the greatest 
extent possible. Comments and sugges¬ 
tions are also requested concerning sub¬ 
sidiary but important Issues such as 
whether the "rate base" should include 
only incremental investment, whether it 
should be limited to capital investment 
• defined a s including only depreciable 
assets; or should also include incremen¬ 
tal costs, either current or future or both, 
and similar matters. Suggestions in this 
matter should provide the reasoning un¬ 
derlying the positions taken. 

Two points should be noted in connec¬ 
tion with the foregoing. First, the FEA 
does not presently intend that any rate 
of return analysis would have a function 
other than that of permitting it to deter¬ 
mine whether the proposed project is or 
is not economical. If it is determined not 
to bo economical at the otherwise appli¬ 
cable ceiling price level, the producer 
would receive the market (or upper tier) 
price incentive: there would not be a 
price specially set by the FEA on the 
basis of its determination of what would 
provide a "fair return.*' In short, the 
certification process would not amount to 
a ratemaking proceeding. The reasons 
for this are esssentiolly administrative, 
and are discussed in section V.C. Second, 
it may be contended that the FEA 
should simply accept the representations 
of a producer that a project would not 
be undertaken unless the incentive is 
given, rather than engaging in analysis 
of the economics involved. 8uch an ap¬ 
proach would undoubtedly minimize ad¬ 
ministrative coats and delays. However, 
since it is FEA's preliminary judgment 
that a number of projects would be eco¬ 
nomical. at least at upper tier price 
levels, and since the purpose of the In¬ 
centive is generally to promote meritori¬ 
ous projects which are not economical 
under present conditions, the FEA be¬ 
lieves that the application of its judg¬ 
ment will be necessary However, for rea¬ 
sons discussed previously, the FEA would 
give substantial weight to a producer’s 
assessment of its need, in determining 
whether the project "could reasonably be 
expected" to be undertaken In the ab¬ 
sence of the incentive. 

The FEA requests comments upon the 
foregoing, and upon whether there are 
feasible basic alternatives to a rate of 
return approach in determining whether 
a particular project Is economical. 

Comment No. 8. The FEA also requests 
comments and suggestions concerning 
ways of streamlining the certification 
process. In this connection, note should 
be made of the fact that the FEA has 
considered, but has tentatively decided 
against, centralizing certification respon¬ 
sibilities in one authority. It may be 
contended that such centralization 
should occur, in order to avoid the two- 
step process <for second category tech¬ 
niques* of obtaining certification 'from 
appropriate state or federal authori¬ 
ties) of the amount of incremental 
crude oil Involved, and then obtaining 
certification 'from the FEA> that the 


project qualifies as a "tertiary enhar. tid 
recovery project." However, the FEA be¬ 
lieves that centralizing both functions in 
FEA would result in administrative de¬ 
lays which would be unacceptable i! 
other alternatives arc available. The FEa 
docs not presently have sufficient ex¬ 
pertise to make in a reasonably expedi¬ 
tious maimer the detailed technical anal¬ 
yses and determinations Involved in de¬ 
termining the amount of increment ] 
crude oil. in addition to undertaking Un¬ 
economic analyses required. On the other 
hand, it is FEA's understanding that (hr 
appropriate state and federal regulator 
agencies do have tills expertise, althouch 
their resources may vary. However it 
is also FEA’s understanding that surh 
bodies do not traditionally undertake, 
and arc not equipped to undertake, the 
sort of economic analysis discussed pre¬ 
viously. Therefore, it does not appear 
feasible to merge the two function* in 
such authorities. 

Of course, whether the proposed cer¬ 
tification procedure will work depend 
vitally upon the resources and willing¬ 
ness of the appropriate authorities 
undertake the technical analyses re¬ 
quired in determining the amount of in¬ 
cremental crude oil which would mult 
from a particular project. Copies of thi 
proposal have been sent to those author¬ 
ities that the FEA has preliminarily 
identified as possibly having the requi¬ 
site expertise, for their analysis and 
comments. 'These authorities are iden¬ 
tified in section VJ, belowM 

B M.TLRM1 NATION OF QUANTITIES Or CRUDE 

OIL WHICH WOULD QUALIFY AS TERTIARY 

CRUDE OIL—INCREMENTAL VS. “CURRENT” 

OR "TOTAL" FRODUCTIOX 

As proposed, only that crude oil which 
Js produced as a result of the implemen¬ 
tation of a "bona fide tertiary enhanced 
recovery project" and which is in ex¬ 
cels of that amount of crude oil which 
would have been produced as a result of 
primary and any feasible secondary proc ¬ 
esses may receive the incentive price 
In other words, the fact thAt crude oil 
is produced as a result of the applica¬ 
tion of qualifying tertiary recoven 
methods would not be sufficient to en¬ 
title that crude oil to receive the incen¬ 
tive price; only tliat crude oil which is 
In excess of what would have been ob¬ 
tained as a result of feasible non-tertian 
method? would be so entitled. 

The amount of such Incremental crude 
oil would be required to be certified by 
the appropriate state or federal author¬ 
ity. subject to FEA review, prior to a 
producer’s pricing any crude oil as ter¬ 
tiary crude oil. The incremental crude 
oil so determined would be expressed 
in terms of both the total incremental 
production over the life of the project 
and as a- time-phased series of incre¬ 
ments. Estimates of the amount of nom- 
lncrcmental production would also be 
expressed and certified on the 6ame 
basis, and the producer could charge the 
incentive price only as and when pro¬ 
duction in any period exceeded the non- 
incrementnl production baseline. 
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The loregoing proposal generate* a 
number of complicated issues and alter¬ 
natives, substantive and administrative, 
which are discussed below and upon 
which the FEA seeks comments. 

1. Substantive issues. The FEA recog¬ 
nizee that its proposal to permit only 
incremental crude oil to receive the in¬ 
centive price might not provide adequate 
incentive for the implementation of all 
potentially valuable tertiary enhanced 
recovery projects. It also involves poten¬ 
tially significant administrative burdens. 
Therefore, the FEA is considering the 
following alternatives: 

a Permitting the incentive price for a 
proportion of total production from a 
property to which a qualifying tertiary 
recovery project will be applied, based 
upon an apportionment formula such as 
the ratio which the additional capital 
currently committed to the tertiary proj¬ 
ect bears to total capital invested in all 
production from that property. (A varia¬ 
tion on this alternative might be to per¬ 
mit some amount of current production 
to qualify for the incentive price based 
upon the amount of additional capital 
committed to tertiary recovery. For ex¬ 
ample, it might be provided that X num¬ 
ber of barrels per day may receive the 
incentive price for every Y thousand dol¬ 
lars committed to a qualifying teritary 
project.) Under this alternative a pro¬ 
ducer would be permitted to price a por¬ 
tion of the property's total production, 
both "current'* (i.c.. prior to actual pro¬ 
duction resulting from the tertiary re¬ 
covery project) and "tertian'/' at the in¬ 
centive price. 

b Permitting the incentive price for 
all production "resulting from" the proj¬ 
ect, Le., which is actually produced from 
the project area, regardless of whether 
5uch production, or a portion thereof, 
would have resulted had feasible non- 
iertiary techniques been applied. Under 
this alternative, no "current" (i.e.. "pre- 
tertiary**) production would receive the 
incentive price, but all production which 
actually results from the project after its 
implementation would. 

c. Within the context of the "incre¬ 
mental" approach, permitting acceler¬ 
ated Incentive pricing, i.e.. imputing re¬ 
covery of the total incremental amount 
disproportionately to earlier periods of 
production. Under this alternative, no 
pre-tertiary" production would receive 
the incentive price, nor would a producer 
be entitled to receive the incentive price 
for all production occurring after imple¬ 
mentation of the project; but the pro¬ 
ducer could receive the Incentive price 
for a higher proportion of early produc¬ 
tion from the project than would be 
permuted under the proposed approach. 

Each of the above alternatives raises a 
number of significant and complicated 
issues Also, there are no doubt several 
possible variations of the above alterna¬ 
tives. as well as other possible ap¬ 
proaches. 

Comment So. 9. The FEA invites com¬ 
ments and suggestions on its proposal, 
the above alternatives, and other possi¬ 
bilities, in light of the observations made 
below. 


The reasons for the FEAs proposal to 
permit only incremental oil to receive 
the incentive price are essentially three. 
First, it would not permit price increases 
until and unless an actual increase in 
production, over and above that which 
could reasonably be obtained in the ab¬ 
sence of such price increases, occurs. 
Thus, it would correlate higher prices 
to the consumer with the benefits of in¬ 
creased production of domestic crude oil, 
which is the ultimate purpose underlying 
the incentive. 8econd. by requiring that 
the additional Investment be justified en¬ 
tirely on the basis of returns solely at¬ 
tributable to that investment, there 
would be an automatic check on projects 
which would not be meritorious In them¬ 
selves but which might otherwise be at¬ 
tractive in order to gain greater returns 
on non-terltiary production. Put another 
way. the "incremental" approach w*ould 
tend to prevent effective price increases 
for current production that were out of 
proportion to the prospect of future ter¬ 
tiary production. 

Finally, the "incremental" approach 
would tend to provide a continuing safe¬ 
guard against possible token efforts at 
applying tertiary recovery techniques 
after a certification is given. If non-ln- 
cremental crude oil were permitted to re¬ 
ceive the incentive price, there would in 
certain cases be understandable induce¬ 
ments to reduce the scope of the con¬ 
tinuing high cost tertiary effort if higher 
prices for non-tertiary crude oil could 
continue to be received. Since under the 
"incremental" approach a producer 
would be entitled to higher prices only 
for incremental crude oil. and since the 
volume of such incremental crude oil 
would be directly dependent, in theory at 
least, upon the magnitude of continu- 
lngs efforts at tertiary recovery, there 
would be less need for FEA to monitor 
compliance with representations made 
at the time of certification. 

However, the Incremental approach 
has several potential disadvantages. 
Among the major substantive problems 
is that It takes no account of producers’ 
needs to acquire the capital required for 
investment in tertiary recovery projects 
in advance of actually implementing and 
obtaining additional production from 
such projects. The lead time, from initial 
commitment to a tertiary project to its 
implementation and the eventual pro¬ 
duction response, is generally long, typi¬ 
cally amounting to from one to three 
years. In the meantime, it would be 
necessary for producers to acquire and 
carry the costs of the necessary capital. 
One available method for raising such 
capital is to generate it internally, 
through current revenues. However, if 
this cannot be done at current price 
levels, that source of capital would not 
be available unless prices could be raised. 
An alternative method is to borrow the 
necessary capital. However, it would then 
likely be necessary to amortize And pay 
the current costs of such capital, which 
may be high in view' of the risks involved. 
Thus, it is conceivable that adequate 
capital could not be raised In the absence 
of an Increase in current prices. 


Comment So. 10. The FEA solicits 
comments upon the actual significance 
of the above concerns regarding capital 
formation in today's environment, 8uch 
comments should be specific and quanti¬ 
fied. to the extent possible. 

A second substantive consideration is 
that the proposed Incremental approach 
places the entire risk of failure of a proj¬ 
ect upon the producer. This, in turn, may 
discourage investment In many potenti¬ 
ally valuable but speculative projects. 
Although this risk factor would certainly* 
be considered in determining the appro¬ 
priate rate of return for purposes of es¬ 
tablishing (for second category tech¬ 
niques) whether a particular project is 
uneconomical, this may be small con¬ 
solation to a producer whose project ex¬ 
periences a substantial shortfall and who 
is not in a position to spread his risk 
among several projects. FEA cannot re¬ 
move all risk, or even the major burden 
of the risk, from producers. However, in 
order to elicit substantial response to the 
incentive it may be desirable to permit 
earlier recovery of investment than 
would occur under the proposed incre¬ 
mental approach. 

It should be noted that only the first 
alternative listed above is responsive to 
issues regarding the need of producers 
to acquire capital In advance of imple¬ 
mentation of a project. Ail of the listed 
alternatives may be characterized as 
providing a degree of risk mitigation, 
albeit in different degrees. 

However, each of the three alterna¬ 
tives has its own disadvantages, which 
may ultimately persuade FEA to adhere 
to its proposed Incremental approach. 
Tims, the first alternative, which per¬ 
mits a producer to price some of its "cur¬ 
rent" <pre-tertlary) production at the 
incentive price, would have none of the 
above discussed advantages of the in¬ 
cremental approach. At a minimum, this 
approach would pose complex issues in 
arriving at an apportionment formula 
that would assure that unjustified bene¬ 
fits to non-tertiary production, out of 
proportion to the risks and risk capital 
Involved. w r cre not created. In this con¬ 
nection. it should also be borne in mind 
that every increase in price for any 
"current" crude oil will further aggra¬ 
vate the existing downward pressure on 
ceiling pric^ of other current produc¬ 
tion. Since an Increase in prices would 
not be strictly tied to additional pro¬ 
duction under this approach, the impact 
upon total production could conceivably 
be negative. Moreover, it is not clear 
that such an approach would substan¬ 
tially minimize the administrative con¬ 
cerns. discussed in section V.B.2., sur¬ 
rounding the incremental approach. It is 
not clear, for example, that a definite 
and uniform self-executing formula can 
be adopted which would avoid the need 
for a certification process. 

As with the case of a self-executing 
formula for determining whether a proj¬ 
ect is economical, it would likely require 
great and complex specificity as to the 
elements to be incorporated in the for¬ 
mula. It would also have to provide suf¬ 
ficient certainty in application that it 
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would not result In after-the-fact con¬ 
trary determinations by FEA. Comment 
No. 11. However, the FEA Invites com¬ 
ments and suggest ions regarding possi¬ 
ble formulae for implementing this al¬ 
ternative. 

The second alternative would appar¬ 
ently avoid some of the administrative 
concerns pertaining to the proposed ap¬ 
proach, by avoiding the need to differ¬ 
entiate between incremental production 
and that production which would have 
occurred through tiie use of feasible 
non-tertiary methods. Under tills ap¬ 
proach. all production resulting from the 
application of a qualifying technique 
would receive the Incentive price. How¬ 
ever, It does not appear that this alter¬ 
native would obviate the need for a cer¬ 
tification process altogether. 

In the first place, those projects ap¬ 
plying second category tertiary recovery 
techniques would have to be evaluated to 
determine whether they meet the Incre¬ 
mental production criterion discussed In 
section V.A.l.b., unless that criterion is 
dispensed with. In addition, such second 
category projects w ould have to be evalu¬ 
ated to determine whether they would be 
economical without the Incentive, and 
for this purpose it would be necessary to 
predict incremental recovery. Also, it 
would still be necessary, in those cases In 
which a property Is subject to both terti¬ 
ary and non-tertiary modes of recovery, 
to distinguish that portion of total pro¬ 
duction which is attributable to the ter¬ 
tiary technique. A possible compromise 
in this respect might be to assign pro¬ 
duction to tertiary technique on the 
basis of capital apportionment, along the 
lines of that discussed above with respect 
to the first alternative. However, such an 
approach is subject to the same quail- 
cations as discussed above with respect 
to the first alternative. 

The second alternative also presents 
the possibility of encouraging some inef¬ 
ficient uses of the incentive. Although it 
w ould not permit a producer to increase 
the price of crude oil prior to implemen¬ 
tation of the tertiary recovery project, it 
would permit increased prices for crude 
oil which would have been produced even 
in the absence of such a project. This, in 
turn, could result in the undertaking of 
projects which w'ould not be Justified in 
terms of the additional production of 
crude oil. because it would present an op¬ 
portunity to price other crude oil at 
higher prices. 

The third alternative, which is a varia¬ 
tion of the incremental approach, would 
in theory limit crude oil receiving the in¬ 
centive price to incremental crude oil. but 
would permit such crude oil to be attrib¬ 
uted to the early j>criods following im¬ 
plementation of the tertiary’ recovery 
project. The proposed “Incremental” ap¬ 
proach differs from this alternative in 
that it would permit only that produc¬ 
tion occurring af ter recovery of the cer¬ 
tified non-incromental crude oil for the 
specified period to be priced at the in¬ 
centive price. Under the third alterna¬ 
tive. producers might be allowed to price 
a disproportionately high amount oi 
“early” crude oil as incremental tertiary 


crude oil. This would presumably permit 
faster recovery of capital investment and 
result in a commensurate reduction of 
the risk to producers, making the under¬ 
taking more attractive. However, the rate 
of acceleration would have to be suf¬ 
ficiently limited that it would not result 
in Incentives to abandon such projects 
prematurely, before any substantial In¬ 
cremental production actually occurs, or 
effectively remove all risk from the pro¬ 
ducer. Comment No. 12. The FEA re¬ 
quests suggestions as to possible formulae 
to accomplish these purposes, and com¬ 
ments regarding the effectiveness of this 
posteblc approach. Suggested formulae 
should be accompanied by specific anal¬ 
yses of the manner in which they would 
operate in practice. 

2. Administrative issues. As proposed, 
the amount of incremental crude oil 
which would be produced as a result of 
a qualifying tertiary enhanced recovery 
project would be determined and certi¬ 
fied. and only such crude oil would be 
eligible to receive the incentive price as 
tertiary crude oil. The certification 
would be mode by appropriate state or 
federal authority, subject to FEA review, 
and w r ould be expressed in terms of both 
the life of the project and as a series of 
time-phased increments during the life 
of the project. 

Crucial to the practicability of this 
proposed approach are the w f illingness 
and resources of existing state and fed¬ 
eral regulatory authorities, other than 
the FEA. to make the required deter¬ 
minations. Therefore, as previously indi¬ 
cated. the FEA has forwarded copies 
of this notice to the authorities which 
it has preliminarily Identified as possible 
certifying authorities, for their specific 
comments and suggestions. Copies have 
also been sent to and comments re¬ 
quested from the Interstate Oil Com¬ 
pact Commission (“IOCC”), an organi¬ 
zation comprised of representatives from 
most if not all of the state agencies. 
These authorities, and the properties 
over which they would have jurisdiction 
for certification purposes, arc as follows: 


Authority 

Indian* Department of 
Natural Resources, Oil 
and Om Dt virion. 

Iowa Geological Survey... 

Kama* Corporation Com- 
ml*rion. Oil and Gaa 
Conservation Division 

Kentucky Department oi 
Mince and Minerals, Oil 
aud Oft.! Division 

•Louisiana Department of 
Conservation. 

Maryland Geological Sur¬ 
vey. 

Michigan Department of 
Natural Resource* 

Mu«l&5tppt Stale OU and 
Gas Board. 

Missouri State Oil and 
Gas Council. 

Montana Board of Oil 
and Oaa Conservation. 

Nebraska OU and Oaa 
Conservation Commis¬ 
sion. 

Nevada Department of 
Conservation and Nat¬ 
ural Resources, Division 
of OU and Otm Oonaer- 
vntiton. 

New Mexico OU Conserva¬ 
tion Commission. 

New York Department of 
Environmental Conser¬ 
vation, Bureau of Xtln- 
erala 

North Carolina Depart¬ 
ment of Natural and 
Economic Resource* 
Division o t Resource 
planning and Evalua¬ 
tion. 

North Dakota Geological 
8urvey. 

Ohio Department of Nat¬ 
ural Resource*. 

Oklahoma Corporation 
Commission. OU and 
0 *a Conservation Di¬ 
vision. 

Oregon Department of 
Oeoiogy and Mineral 
Industries. 

Pennsylvania Department 
of Environmental Re¬ 
sources. Division of OU 
and Oas. 

South Carolina State De- 

_.__ 


Proper tie s in 
Indiana. 


Iowa. 

Kansas. 


Kentucky, 

Louisiana. 

Maryland. 

Michigan 

Mississippi 

Missouri. 

Montana. 

Nebraska. 

Nevada. 


New Mexico. 
New York 

North Carol inn 


North Dakota. 

Ohio. 

Oklahoma. 

Oregon. 

Pennsylvania 


South Carolina 


Authority 

Alabama State Oil and 
Goa Board. 

Alaska Department of 
Natural Resources. Di¬ 
vision of OU and Gas. 

Ar iron a OU and Oaa Con¬ 
servation Commission. 

Arkansas Oil and Oas 
Commission. 

California Department of 
Conservation. Division 
of OU and Oas. 

Colorado OU and Gas 
Conservation Commis¬ 
sion. 

Florida Department of 
Natural Resources, Bu¬ 
reau of Oeoiogy, Oil 
and Gws Section. 

Georgia Department of 
Natural Resource*. 

Idaho Department of 
Land*. 

Illinois Department of 
Mines and Minerals. OU 
and Gas Division. 


Properties fa 
Alabama. 

Alaska. 

Arizona 

Arkansas. 

California. 

Colorado. 

Florida 

Georgia. 

Idaho 

Illinois. 


*ton of Geology. 

South Dakota Geological 
Survey. 

Tennessee Department of 
Conservation. Division 
of Geology. 

Texas Railroad Commis¬ 
sion. Oil and Gas Divi¬ 
sion. 

United Stales. Oeologlcal 
Survey. 

Utah OU. Gaa and Mining 
Board. 

Virginia Department of 
Labor and Industry, 
Division of Mine* and 
Quarries. 

Washington Department 
of Natural Resources. 

West Virginia Department 
of Mine*. Oil and Gas 
Dlvfalon. 

Wyoming Oil and Oas 
Conoervatlon Commis¬ 
sion. 


South Dakota. 
Tennessee. 

Texas. 

Federal lands. 
Utah. 

Virginia. 

Washington. 
West Virginia 

Wyoming. 


Such authorities have been identified on 
the basis of PEA's preliminary deter- 
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m.nation that they are likely to have Uie 
required expertise to make the deter¬ 
minations called for. They are taken 
from the 1976 Directory of 8taCe Oil and 
Gas Agencies, published by the IOCC. 
However, the FRA is not totally familiar 
with the extent of the resources avail¬ 
able or which could feasibly be made 
mailable to such authorities; and there 
may also be other authorities capable of 
performing tills function. Comment* nnd 
u - 'cstions in this regard are solicited. 

The FEA has considered, but ha* 
tentatively rejected, the alternative of 
centralizing all certification functions in 
the FEA. The reasons for not proposing 
such centralization arc discussed in sec¬ 
tion V.A.2. However, the FEA docs pro¬ 
pose to review All certification decisions 
concerning the amount of incremental 
crude oil eligible for the incentive price, 
and to provide that such certifications 
would not become "final" until there has 
been at least an opportunity for such re¬ 
view. A certification would become 
“final" after sixty <60> calendar days 
from the date of notification to the pro¬ 
ducer of FEAs receipt of the certifica¬ 
tion and supporting documentation, un¬ 
less within that period the FEA questions 
or challenges the certification or some 
portion thereof. A producer would not be 
entitled to rely upon such a certification 
unless and until it becomes "final." 

The essential reason for retention of 
a review function is to provide the FEA 
with the means and express authority to 
fulfill its overall responsibility for the 
operation of the incentive program. It 
is not contemplated that the FEA would 
ordinarily seek to substitute its judgment 
for the technical expertise of existing 
authorities: its review would be intended 
eimply to provide a final check against 
any errors, omissions or apparent 
anomalies. It would also tend to promote 
at least rough uniformity among geo¬ 
graphical areas 

Comment No. 13. The PEA recognizes 
that this two-step certification procedure 
presents the prospect of additional delay 
in implementing tertiary enhanced re¬ 
covery projects. While the FEA pres¬ 
ently believes that some such delays may 
be a necessary cost of promoting other 
objectives, it requests comments and 
ug^esUons concerning ways In which 
this process can be streamlined. In addi¬ 
tion. as previously indicated, the FEA 
will be considering administrative fac¬ 
tors among others in determining 
whether the "incremental" approach is 
the most desirable. 

Comment No. 14. Evaluation and com¬ 
ments are also requested concerning the 
Administrative feasibility of making the 
determinations called for. Several com¬ 
ments in response to the third stage 
EPCA proceeding argued that distin¬ 
guishing the amount of crude oil attrib¬ 
utable to tertiary recovery techniques 
irom that attributable to other methods 
h extremely difficult, if not impossible. 
Under the proposal, the certifying au¬ 
thority would be called upon to project 
the amount of production which could 
nave been obtained without application 
of the qualifying tertiary recovery proj¬ 


ect. both from continuation of produc- 
t ion methods actually used prior to or in 
addition to the project and from any 
other non-tertlary methods which could 
have been (but have not been) applied. 
The "incremental" crude oil eligible for 
pricing as tertiary crude oil would be 
total crude oil production above these 
amounts. The FEA recognizes that these 
calculations may be complicated, and It 
requests comments on whether they can 
be accomplished within available re¬ 
sources and In a reasonably expeditious 
manner. However. FEA is preliminarily 
of the view that it should not be impossi¬ 
ble to make these determinations, nor 
does it expect absolute precision In doing 
so. 

The FEA also recognizes that, at least 
in theory, a determination of what non- 
tertlary methods would be feasible might 
involve economic analysis. For example, 
a particular secondary method of re¬ 
covery might be or become uneconomic, 
even if technically feasible, because 
quantities of crude oil which could be 
produced thereby would not be sufficient 
to cover marginal costs. However. It Is 
not FEA's intention to require the certi¬ 
fying authorities to undertake this kind 
of analysis. It proposes to call upon 
certifying authorities to consider only the 
technical feasibility of various non-ter¬ 
tiary recovery methods, and to base its 
projections accordingly. In other words, 
the non-incremental production base¬ 
line would Include quantities producible 
from non-tertiary projects which are 
technically feasible, even if they would 
not be economical. Of course, this may 
result in a somewhat artificial situation, 
since in these cases it can be said that a 
portion of the ' non-hicrcmcntal'* crude 
oil would not have been produced but 
for the tertiary enhanced recovery proj¬ 
ect. However, since non-tertlary recovery 
methods are generally less costly than 
tertiary methods, and since the quanti¬ 
ties of crude oil necessary to make such 
methods economical are therefore com¬ 
paratively small, the amount of crude 
oil thus "artifically" considered non-in¬ 
cremental may not be significant On the 
other hand, if the certifying authorities 
were not to consider potential produc¬ 
tion from other methods, the result 
might frequently be that potential pro¬ 
duction from economical non-tertiary 
methods would be given an unwarranted 
incentive. 

Comment No. IS. The FEA requests 
evaluation and comment upon the vali¬ 
dity of the above observations concern¬ 
ing Imputed production from non-ter¬ 
tiary methods. If they are considered 
not to be valid, suggestions are requested 
as to how potential production from non- 
tertlary methods which ate economically 
feasible can be determined and ac¬ 
counted for. A possible solution, which 
would further complicate the certifica¬ 
tion process and Is thus not presently 
favored, would be for the certifying au¬ 
thority to certify several quantities con¬ 
ditionally, subject to FEA determination 
as to whether a particular non-tertiary 
method would be economical. 

Comment No. t6. Comments are also 
requested upon whether It is feasible to 


make the determmaion of incremental 
crude oil both in terms of total ultimate 
incremental production and in terms of 
a series of time-phased (monthly or 
quarterly * increments. The purpose of 
determining incremental production over 
a scries of several time periods is simply 
to account for the fact that the addition¬ 
al production may occur in the form of 
an increased rate of production, as well 
as increased total production, and to per¬ 
mit incentive pricing of the incremental 
production as it occurs. Since the deter¬ 
mination of incremental crude oil will 
presumably be based upon production 
curves, this approach preliminarily ap¬ 
pears feasible to the FEA. 

C. MIC* TO WHICH T1»TXAHY CRUPg OIL IS 
ENTITI CD. 

As proposed, tertiary crude oil. as de¬ 
termined under methods discussed in the 
preceding sections, would be entitled to 
be sold at a market clearing price. Com¬ 
ment No. 17.' However, the FEA is also 
considering, and requests comments 
upon the alternative of permitting ter¬ 
tiary crude oil to be sold at upper tier 
prices. On addition, os discussed in sec¬ 
tion V.A4.C.. the FEA is considering the 
alternative of permitting upper tier 
prices for "second category" tertiary en¬ 
hanced recovery techniques, and market 
prices for "first category" techniques 
and for those second category* techniques 
which can be shown to be otherwise un¬ 
economical in specific situations. This 
alternative will not be specifically dis¬ 
cussed here> 

In the third stage EPCA proceeding, 
the FEA sought and received many com¬ 
ments upon the alternatives of upper 
tier price versus market price. A sub¬ 
stantial number strongly urged market 
price, contending that it Is necessary to 
allow all of the stimulus the market can 
provide. It was also urged that provision 
of a market price would provide a more 
reliable Investment climate, by produc¬ 
ing greater Investor confidence that the 
price or tertiary crude oil would be rela¬ 
tively free from the potential of future 
price "rollbacks." and would facilitate 
transition to uncontrolled prices gener¬ 
ally Under the EPCA. the FEA cannot 
provide absolute assurance against the 
necessity for revision of prices for ter¬ 
tiary crude oil. inasmuch as such crude 
oil has not been exempted from the com¬ 
posite price limitations of that Act and 
Inasmuch as the pricing of any category 
of domestic crude oil must take into 
account and balance the impacts upon 
other categories. However, the FEA views 
these more subjective factors pertaining 
to investment decisions as real and legiti¬ 
mate. and It believes they are entitled 
to weight in Its determination of which 
price level to select. 

On the other hand, many commenters 
urged upper tier prices, stressing the 
need for substantial incentives. While 
many among this group did not specifi¬ 
cally object to market prices, implying 
rather that upper tier prices would be 
sufficient, some commenters did object 
to market prices on the grounds of ad¬ 
ministrative difficulties. Principally, they 
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argued that the creation of a third class 
of crude oil would make an already com¬ 
plex system of entitlements more com¬ 
plicated However, such objections were 
lacking in specificity. Finally, some were 
concerned that market level prices would 
exert an undue downward pressure upon 
crude oil in the other tiers and thus be 
counterproductive. This concern was 
shared by some of those who favored 
market prices, in that their support for 
such prices was conditioned upon remov¬ 
ing tertiary crude oil from the composite 
price computation. 

In determining whether to adopt the 
market price ax proposed or the upper 
tier alternative, the FEA will take into 
consideration a number of factors. First, 
It will attempt to determine, at least in 
general terms, the amount of crude oil 
which would be elicited from each ap¬ 
proach. Obviously, upper tier prices will 
not provide any additional incentive for 
tertiary recovery on properties which are 
presently producing all upper tier oil. 
They may provide sufficient incentive 
for such techniques on properties pro¬ 
ducing lower tier oil, although market 
prices may produce an incentive for even 
greater recovery. Comment No. 18. The 
FEA therefore requests that producers 
provide their best estimates of their 
probable responses to each alternative, 
including the extent to which additional 
production would otherwise be lower tier 
oil and the extent to which it would 
otherwise be upper tier oil. The FEA 
seeks specific quantification, to the ex¬ 
tent possible. In making these estimates, 
producers should take into account the 
effects of recent developments, such as 
the redefinition of the term "property" 
<41 FR 36172, August 26.1976) and mod¬ 
ification of criteria for determining 
whether a property qualifies as “stripper 
well property” <41 FR 48319. November 
3. 1976), which may have the effect of 
increasing permissible prices of crude 
oil which would formerly have been con¬ 
sidered “old" or "lower tier" crude oil. 

To the extent that prices for crude oil 
produced from a property which is a 
candidate for a tertiary enhanced re¬ 
covery project would no longer be af¬ 
fected by one or the other of the al¬ 
ternatives discussed herein because of 
these other developments, producers' 
estimates of production response to the 
applicable price Incentive alternative dis¬ 
missed herein should be reduced. 

The FEA recognizes that the Lewin 
study indicated, under the assumptions 
and conditions there stated, that more 
additional crude oil can be elicited at 
market prices than at upper tier prices. 
It also recognizes that many com men tors 
believed the analysts of the production 
response to upper tier prices (os opposed 
to market prices) to be somewhat overly 
optimistic. It is largely on the strength 
of these observations, confirmed by many 
comments, that the FEA has proposed 
market prices. However, the FEA desires 
as much detail from producers as pos¬ 
sible in order to check these conclusions 
against the current situation and to bal¬ 
ance them against the possible disad¬ 
vantages of a market price. 


Second, the FEA will attempt to de¬ 
termine the impact of the two alterna¬ 
tives upon the composite price, and 
hence the impact upon permissible 
prices for other domestic crude oil. For 
this purpose as well the above produc¬ 
tion response data are requested, to¬ 
gether with an estimate of the years in 
which the increased production will oc¬ 
cur. As previously indicated in section 
HL. the FEA currently estimates that 
the impact of a market price for tertiary 
crude oil upon the composite price would 
be as follows: 

Frrcrn t 


1976 _,__ 0 

1977 ... 3 

1978 .-__ m _ 9 

1979 - 1.2 


However, the FEA wishes to test the 
validity of these data against producer 
estimates of how much increased pro¬ 
duction can be expected and whence 
< lower or upper tier) it would come. 

Comm enters arc asked to bear in mind 
that the actual incentive price of tertiary 
crude oil, whether it be upper tier or 
market, must be included in the compu¬ 
tation of the actual weighted average 
price of all domestic crude oil. The FEA 
does not have authority, under present 
law, to disregard the actual price of 
tertiary crude oil or to use an imputed 
value for such crude oil in making Us 
composite price determinations. 

Third, the FEA will consider the ad¬ 
ministrative difficulties involved in each 
approach. Comment No. 19. Comment- 
ers are requested to detail their concerns 
arising out of the implications for the 
entitlements program and any other 
problems of administration which they 
foresee wiUi respect to each alternative 
They arc also requested to assess 
whetlier these concerns are of such 
magnitude that they would deter imple¬ 
mentation of tertiary enhanced recovery 
projects or otherwise outweigh the bene¬ 
fits of the particular alternative consid¬ 
ered. However, FEA does not presently 
believe that using market prices will 
present any new or different problems 
with respect to the entitlements program, 
since the recent exemption of stripper 
well crude oil has already necessitated 
the adoption of similar adjustments to 
the entitlements program to account for 
domestic crude oil permitted to be sold 
at market prices. See 41 FR 37599 <Sep¬ 
tember 7, 1976) (proposal to implement 
stripper well oil exemption), and 41 FR 
48319 (November 3, 1976) (final action 
implementing exemption). Similar ad¬ 
justments have also been required for 
Naval Petroleum Reserves crude oil. 

One alternative which the FEA has 
considered, but has tentatively decided 
against, is a "ratemaking" approach, l.e., 
an approach in which the FEA would 
specially set prices for crude oil derived 
from a qualifying project based upon its 
assessment of what would constitute a 
"reasonable rate of return" on invest¬ 
ment in the tertiary recovery project. In 
theory, such an approach has some con¬ 
siderable appeal, but in practice it ap¬ 
pears to the FEA to present unacceptable 
difficulties. 


In theory, a ratemaking approach 
would permit the FEA to finely tune per¬ 
missible prices to the economics involved 
such that sufficient Incentives are given 
but unjustified windfalls arc prevented 
However, the practical difficulties an. 
many and significant. First, setting the 
price would require detailed and Ubk- 
consuming proceedings, as a result of 
which many possible projects would 
likely encounter significant delays in the 
FEA. While it is true that the FEA may 
be engaging essentially in a "rate of re¬ 
turn" analysis, for purposes of determn - 
ing whether a project Involving a "second 
category" tertiary enhanced recovery 
technique would be economical without 
the incentive, such an analysis would br 
required only for such "second category' 
techniques; and even as to such tech¬ 
niques the need for tills analysis could 
be limited to those cases in which the 
producer seeks more than an upper tier 
price if the alternative discussed in sec¬ 
tion V.A.I.C. is adopted Under that alter¬ 
native, the implementation of a project 
Involving a "second category" .technique 
would automatically entitle incremental 
crude oil to receive upper tier price*, and 
only if market prices were sought would 
an economic analysis be required Thu? 
under the proposed approach only a se 
lectcd few cases would require this sort 
of analysis. Moreover, the need for de¬ 
tailed examination of every element of 
tiic calculation, not only of the "rate 
base” but also of the projected retuir 
should not be as great under an approach 
in which the analysis is used as a check 
against meritless cases, in contrast to an 
approach In which the FEA would then 
be required to establish a specific return 
and determine how it would be realim! 

Second, as history with ratemakm; 
proceedings seems to establish, such pro¬ 
ceedings arc never really finished. Since 
an established price would necessarily be 
based upon estimates of future produc¬ 
tion. and other estimates and assump¬ 
tions which may not be realized or may 
be exceeded, there would be constant 
(and often legitimate) pressure to in¬ 
crease or decrease prices which have been 
set Thus, setting prices In this fashion 
would likely Involve unacceptable con¬ 
sumption of time and undesirable delay 
It would also tend to increase produce r 
uncertainty and promote a “wait-anu- 
ece" attitude concerning even meritori¬ 
ous projects, or it may promote holtiiu 
and piece-meal project implementation 
In contrast, under the proposed approach 
a producer would have to accept a sub¬ 
stantial portion of the risks, but should 
be encouraged to do so by reasonable 
assurance that increased prices within 
the broad general constraints of the up¬ 
per tier or market limits will not be de¬ 
pendent upon prior administrative ap¬ 
proval. 

There are other considerations agaiuM 
adopting the ratemaking approach, such 
as the compliance and entitlement pro* 
gram difficulties which may be increased 
under a system in which there is a pro¬ 
liferation of lawful crude oil price "ceil¬ 
ings." For all of these reasons the FEA 
has preliminarily determined that thi* 
approach should not be pursued 
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Comment No. 20. The FEA recognizes 
Uml to forego a strict rate of return ap¬ 
proach for determining permissible prices 
may be to encourage the application of 
second category” techniques at the ex¬ 
pense of “first category” techniques, since 
under a single incentive price there 
would be a greater return from projects 
which are only marginally uneconomic 
under present conditions than from those 
projects which are clearly uneconomic 
bemuse of their higher costs However, 
the probability of tilts occurrence should 
be reduced to the extent that “first cate¬ 
gory” technique* promise greater addi¬ 
tional crude oil recovery. In any event, 
on a preliminary basis it does not appear 
to FEA that the need to avoid these sit¬ 
uations is sufficient to outweigh the prac¬ 
tical disadvantages of adopting a rate of 
return approach. However, commented 
are invited to provide their views as to 
whether the provision of a single incen¬ 
tive price applicable to all projects would 
cause producers to apply inefficient 
methods, and if so whether the magni¬ 
tude of tills effect would be sufficient to 
warrant the approach of setting a speci¬ 
fic incentive price for each project. 

D I'VENTS OCCURRING AFTER PROJECT IMPLE¬ 
MENTATION—EFFECT OF PRIOR CERTIFICA¬ 
TION OF A PROJECT 

As proposed, u “final” certification 
once given to a project would be subject, 
nevertheless, to certain express and Im¬ 
plied continuing conditions. This would 
be true both for FEA certification that a 
particular project involving application 
of a 4 second category” tertiary recovery 
technique is a qualifying “bona fide ter¬ 
tiary enhanced recovery project,” and 
also for the certification, required for all* 
projects involving cither first or second 
category techniques, of the amount of 
tertiary crude oil which may receive the 
incentive price. 

Both the determination that a ‘ second 
category” technique qualifies and the de¬ 
termination of the amount of incre¬ 
mental crude oil resulting from an eligi¬ 
ble project would be expressly condi¬ 
tioned upon the producers implementing 
the project, and continuing to implement 
the project, at the times and to the ex¬ 
tent represented in its requests for cer¬ 
tification. Such representations would be 
deemed to be incorporated in the certi¬ 
fication. unless the certification expressly 
sets forth different conditions. 

If a producer is found not to have 
adhered to such representations or ex¬ 
press conditions, the certification would 
be subject to retroactive revocation or 
nullification, as the FEA may determine 
to be appropriate. In addition, a proj¬ 
ect involving a “first category” technique 
must in fact meet the applicable re¬ 
quirements concerning the extent to 
which the processes or materials must 
be applied in order to qualify automati¬ 
cally. or be subject to retroactive dis¬ 
allowance of the incentive price. These 
conditions would be in addition to the 
condition that such certifications may 
be revoked or modified retroactively. If 
r he producer Is determined not to have 
•vmght certification in good faith, or 


not to have pursued the project In good 
faith. Moreover, a certification would be 
revocable or modifiable retroactively for 
any material error of which the producer 
knew or should have known, or w r hieh it 
caused. Any such revocation or modifica¬ 
tion would make a producer subject to 
appropriate remedial orders. 

The above conditions are believed to 
be necessary because the certifications 
provided for under the proposed ap¬ 
proach will of necessity be based not 
upon accomplished and verifiable facts, 
but rather upon the intentions of the 
producers. Since the producer is in the 
best position both to know what will be 
required and to control project imple¬ 
mentation, it seems reasonable to re¬ 
quire adherence to the material repre¬ 
sentations made by the producer in seek¬ 
ing certification as a condition to 
receiving the Incentive price. These con¬ 
siderations are relevant even though the 
incentive price would apply only' to incre¬ 
mental crude oil resulting from a par¬ 
ticular project. The determination of 
the amount of incremental crude oil de¬ 
pends substantially upon the determi¬ 
nation of what the actual production 
decline curve would have been In the 
absence of the project. Thus, in theory 
at least, the extent to which a producer 
receives the Incentive price w’ould di¬ 
rectly depend upon the amount of pro¬ 
duction in excess of this curve, and the 
amount of such incremental production 
would in turn be directly dependent upon 
the extent to which the producer con¬ 
tinue* to apply the tertiary recovery' 
processes. In this sense, there would be 
a continuing natural incentive for the 
producer to proceed diligently with the 
project after certification. Nevertheless, 
tiie projection of a production decline 
curve is only an estimate which could 
be erroneous. Thus, it conceivably could 
happen that a producer could receive 
tlie incentive price for a substantial 
quantity of crude oil without applying 
substantial efforts at tertiary recovery, 
primarily because of an overly pessi¬ 
mistic production decline projection. 
Hence, the condition that the producer 
actually proceed in accordance with its 
representations as to its proposed ter¬ 
tiary recovery activities. 

The FEA reeogiilzes that the above pro¬ 
posed requirements could create anom¬ 
alous situations In which a producer 
might be induced to continue economi¬ 
cally' unsound actions with respect to 
projects that do not prove to be success¬ 
ful, in order to avoid the risk of revoca¬ 
tion. unless there are means for effcctiug 
a rational adjustment. Of course, modi¬ 
fication short of revocation may be ap¬ 
propriate in proper cases, and prospec¬ 
tive pricing adjustments to remedy any 
past omissions might also be appropriate 
in some cases. 

Comment No. 21. The FEA is con¬ 
cerned to avoid these anomalous situa¬ 
tions. and also to avoid imposing unreal¬ 
istic conditions upon producers, while at 
the same time meeting the objective of 
preventing unwarranted anti unintended 
windfalls as a result of substantial mis¬ 
calculation. Therefore, it requests com¬ 


ments and suggestions regarding alter¬ 
native means of accomplishing these 
purpose*. 

It should be noted that nothing in the 
proposed regulations would prevent a 
producer from seeking recertiflcaton 
based upon the then known circum¬ 
stances. and this Is an obvious possible 
route to take. However, it would entail 
additional time and possible production 
delay, and could In practice amount to 
a series of “inverse” rate proceedings in 
which eligible quantities rather than 
prices are adjusted. Or H may be possi¬ 
ble to adopt, either In the regulations or 
Ul the certifications or in both, a mini¬ 
mum level of proposed actions (a “flexi¬ 
bility* factor”i below which a producer 
could not go without seeking recertifica¬ 
tion. Another possibility is to make the 
failure to adhere to representations 
prinia facie grounds for total prospective 
disallowance of the incentive price, sub¬ 
ject to the producer's ability to show* why 
no or a lesser disallowance is justified, 
and without prejudice to retroactive dis¬ 
allowance In the event the FEA deter¬ 
mines that the producer lias not pro¬ 
ceeded in good faith. 

The FEA recognizes the complexity of 
these considerations, and of the pro¬ 
cedural issue* they present, and requests 
the assistance of commenters in seeking 
to resolve them in the most productive 
manner. 

Comment No. 22. In connection with 
the foregoing, the FEA also solicits com¬ 
ments as to the appropriate role to be 
played by the Initial certifying authori¬ 
ties in monitoring post-certification ac¬ 
tions of the producers, and In making 
any required post-certification determi¬ 
nations and adjustments. 

It should also be noted that receipt 
of a certification cannot be construed 
as vesting in the recipient an unquali¬ 
fied right to receive a particular incen¬ 
tive price, even if nothing in the pro¬ 
ducer’s conduct or circumstances 
amounts to “cause” fin the above-dis¬ 
cussed senses! for revocation or modi¬ 
fication. The price for tertiary crude oil. 
like that of other domestic crude oil 
which is not exempt from price controls, 
remains in principle subject to altera¬ 
tion. in order to effect compliance with 
the pricing requirements of the EPCA 
and other legislation, current or future. 
The FEA fully Intends to presene the 
Incentive intact to the extent it feasibly 
can do so without Jeopardizing the fun¬ 
damental goals of national energy policy 
and the requirements of law; but under 
present law* it cannot provide absolute 
assurance against any changes in the in¬ 
centive regardless of future circum¬ 
stances. 

E. APPLICABILITY OF THE INCENTIVE, TO 
CXISTlNO PROJECTS 

Generally, the incentive is proposed to 
be made applicable only to projects which 
are initiated after the effective date of 
the proposed amendments f|.e.. after the 
date of Issuance of the amendments as 
a final rulemaking), and after receipt 
of tiie various required certifications dis¬ 
cussed in the preceding sections. It 
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would also be applicable to expansions 
of existing projects, If ruch expansions 
are undertaken after tbe effective date 
of the proposed amendments and after 
receipt of the required certifications* 
However, an existing project may be 
certified prospectively if: (!) It would 
be abandoned in the absence of the in¬ 
centive; <2) because of a material and 
not reasonably foreseeable changes of 
objective circumstances; and <3> viewed 
prospectively under the facts and cir¬ 
cumstances existing at the time certifi¬ 
cation is sought, it is eligible for certi¬ 
fication under the criteria applicable to 
new projects. An existing project which 
to applying a first category technique 
would be required to obtain PEA cer¬ 
tification as if it were a second category 
project For these purposes, a project 
<or expansion) would be considered In¬ 
itiated at the time of the first expendi¬ 
ture or binding obligation for capital 
necessary to implement the project <or 
expansion). 

There are a number of existing en¬ 
hanced recovery projects which involve 
the application of techniques meeting 
the definitions discussed In section 
V.A.l a. The FEA does not propose to 
consider such projects to be qualifying 
project*, except as discussed above, es¬ 
sentially for the reason that their very 
existence Implies that they have been 
considered feasible in the absence of the 
incentive by the producers who have in¬ 
vested in them. The producers may have 
invested in these projects for a variety of 
reasons, sufficient in their minds to justi¬ 
fy the project To the extent that the 
expectations and assumptions upon 
which these decisions were based have 
generally been realized, the FEA believes 
that there should be no need to provide 
additional incentives. If. however, there 
has been a material and not reasonably 
foreseeable change of circumstances such 
that the producer would be forced to 
abandon the project then provision of 
the Incentive would be appropriate if the 
project would otherwise qualify for cer¬ 
tification. 

Comment No. 23 The FEA requests 
commenters* views on the foregoing limi¬ 
tations regarding existing projects, with 
particular reference to producer claims 
of Intended abandonment and tbe re¬ 
quirement for "changed circumstances." 
The FEA recognizes that the objective of 
increasing total domestic crude oil pro¬ 
duction would be furthered by prevent¬ 
ing producer abandonment of existing 
projects prior to exliausting production 
therefrom, and that provision of the in¬ 
centive may help to prevent or delay 
such abandonment. It may also be 
argued that only those projects whose 
continuation to sensible and meritorious 
would be permitted to receive the incen¬ 
tive, since they would have to qualify on 
a prospective basis for certification, and 
that a 'changed circumstances” require¬ 
ment to therefore unnecessary. However, 
the ‘'changed circumstances” require¬ 
ment to intended to take account of two 
matters. First, it to intended to prevent 
the FEA from having to rely exclusively 
on producer claim#- of intended abandon- 


nicnt, and to require producers to Justify 
their position with reference to reason¬ 
ably objective and demonstrable facts. 
Second. It to Intended to recognize that 
a producer who has already "sunk” sub¬ 
stantial investment costs in a project to 
in a different economic position than one 
who has yet to decide whether to incur 
such costs, and to prevent use of the 
incentive simply to recover such sunk 
costs. WhUe these considerations may be 
implicit In determining whether to cer¬ 
tify a "second category” technique as 
being uneconomical in the absence of the 
incentive, they would not otherwise be 
considered with respect to "first cate¬ 
gory” techniques. 

It may be, however, that the concerns 
which liave motivated the FEA to pro¬ 
pose & "changed circumstances” rule 
either are not significant or do not Jus¬ 
tify the time and administrative prob¬ 
lems involved in making a "changed 
circumstances” determination, at least 
where continuation of the project would 
otherwise qualify for certification if 
viewed as a new project- Or there may 
be other and better methods of meeting 
these concerns. The FEA solicits com¬ 
ments and suggestions in this regard, and 
also with respect to whether there is 
substantial reason to believe that the in¬ 
centive to necessary for existing projects 

VT. Other Matters 

A. QUALITATIVE ASSESSMENT Of THE ENVI¬ 
RONMENTAL IMPACTS OF THE PROPOSED 

AMENDMENTS 

The probable impacts on the environ¬ 
ment of the proposed amendments have 
been reviewed, and the FEA has con¬ 
cluded that the short-term effects 
(within the next six months) of the 
amendments will not significantly affect 
the quality of the environment Within 
tlito period the FEA will have completed 
and made available for public comment 
an Environmental Impact Statement 
("OS”), which to presently in prepara¬ 
tion, concerning any environmental con¬ 
sequences of actions which may be taken 
to the proposed amendments. FEA will 
then have an opportunity to'incorporate 
conclusions based upon the EI8 into any 
final regulations or revisions thereof, to 
account for any changes indicated by 
environmental considerations, prior to 
any substantial action being taken pur¬ 
suant to such regulations 

The potential long-term effect of the 
proposed amendments will be increased 
prices for certain crude oil. a possible 
related slight decrease in consumption of 
crude oil and derivative products, and 
more extensive and intensive application 
of the techniques described in section 
V-A.l.a. to properties which will already 
have been in production (through pri¬ 
mary and secondary means) prior to the 
implementation of tertiary techniques in 
response to the Incentive provided here¬ 
in. The latter effect may in turn involve 
the increased consumption of some 
chemicals, such as carbon dioxide, sur¬ 
factants, and the like, which may be dis¬ 
charged into the environment, possible 
Increased demands on resources such as 


water; and possible increase in emit krj 
from power sources. 

However, these will be realized in sig¬ 
nificant or measurable degree, if at all 
only after a substantial period of Unit- 
from the date of this proposal. As noted 
in the preceding sections, the lead times 
required to plan a project, accumub.te 
capital, and commence application is 
substantial, amounting to from one to 
three years. As the notice commciuin: 
the third stage EPCA proceedings noted 
even the more readily available tech¬ 
niques are not put into operation Immt - 
dlately, but require as much as one year 
in determining technical feasibility and 
parameters. It to possible that expansion 
of an existing project might be accom¬ 
plished in less time, but this can be at¬ 
tributed to the proposed incentive onb 
when done pursuant to certification a•* 
provided in the proposed regulation 
and such certification would not occur 
until several months after the regula¬ 
tions become final. Accordingly, the FEA 
has determined that there will be no 
measurable short-term environmental 
impacts as a result of the proposed 
amendments, and that the final regula¬ 
tions will reflect or be amended to reflect 
any necessary changes dictated by en¬ 
vironmental considerations prior to guy 
substantial action having been takf i. 
pursuant thereto. 

Pursuant to section 7(c)(2) of Ue 
Federal Energy Administration Act o! 
1074. Pub. L. 93-275, a copy of this pro¬ 
posed rulemaking has been submitted to 
the Administrator of the Environmental 
Protection Agency (”EPA"> for hto com¬ 
ments concerning the impact of this pro¬ 
posal on the quality of the environment 
EPA comments have been received. In n 
letter to the Federal Energy Admixu; ;t va 
tion on December 2, 1976, EPA stated 

|T|tae Environmental Protection Agcif • 
ha* reviewed tbe Federal Energy Admininl.rn- 
Vkxn'e draft notice of proposed rulcnmkn 
netting forth revision* to 10 CTO Pari 2 b 
“AddlUonal Price Incentive* for Tertiary Er 
hanced Recovery Technique*.” The rulemni 
mg revlidon* propone HMfttttfto which will ru- 
courage the u*o of tertiary recovery tech 
niquen to Increase domestic oU product!*; 
Waite Ktream* from thcce techniques h:v* 
the potential to cause Mgniflcant envlr * - 
mental degradation unless innovntivr <rr> 
trol technology or closed system* are Incr.r 
porated Into facility design*. In addition r 
the uae of tertiary recovery result* In ur 
discharge of pollutants to the water* of lh<* 
United Rtatea. a National Pollutant Di 
charge Elimination 8y*tern permit will be r* 
quirrd for such discharge under the provi¬ 
sion* of Section 402 of the Federal Wu 
Pollution Control Act of 1972. We encourar *- 
FEA to address these concern* in the coni* 
of both the public bearing and final rul* 
making on this proposal 

Tlie FEA Invites relevant observation or 
comments upon the matters noted in Uu* 
foregoing EPA comments. Commenter* 
should also be cognizant of the fact that 
the EPA to presently engaged In a rule¬ 
making proceeding under the Safe 
Drinking Water Act. Pub. L. 93-623 
directed toward eventual Implementation 
of a permit system for certain under¬ 
ground Injection activities. 8cc 41 FR 
36730. August 31, 1976. 
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•. CONFORMING AMENDMENTS 

If the proposed amendments are 
Adopted, the FEA Intends to adopt nec¬ 
essary collateral amendments to the 
Mandatory Petroleum Allocation and 
Price Regulations to reflect the amend¬ 
ments proposed today, such as the cn- 
ti:laments provisions and the producer 
certification (of sales to purchasers) pro¬ 
visions. These conforming amendments 
are not set forth verbatim herein, as the 
FEA believes they will bo of a relatively’ 
ministerial nature. The FEA understands 
that the necessity to alter the entitle¬ 
ments provisions has been one of the 
reasons assigned for opposing the market 
price approach to the incentive, but it 
docs not understand such opposition to 
be directed at the formal aspects of 
adapting the entitlements provisions. The 
conforming amendments would largely 
parallel those proposed to be accom¬ 
plished with respect to stripper well 
crude oil <41 FR 37509. September 7, 
1976). 

C. DRAFTING CONSIDERATIONS 

Appended to this Notice are proposed 
regulations intended to implement the 
matters proposed by the FEA and dis¬ 
cussed herein. They arc complex in 
structure, but are Intended to reflect FEA 
proposals on the aide variety of Issues 
discussed In section V. In view of their 
complexity, however, they may have un¬ 
intended consequences in application 
which potentially affected persons may 
be able more readily to ascertain. There¬ 
fore. the FEA urges close scrutiny of the 
projxwed regulations. FEA would wel¬ 
come identification of any potential 
problems, and suggestions as to how they 
may be avoided, as well as suggestions 
ccmrcming ways in which the proposed 
regulations can be simplified. 

vn. Written Comment Procedures 

Interested persons are invited to par¬ 
ticipate in this rulemaking by submitting 
data, views or arguments with respect to 
the proposals set forth in this notice to 
Executive Communications. Room 3309, 
Federal Energy Administration. Box JV, 
Washington, D.C. 20401. 

Comments should be identified on the 
outside envelope and on documents sub¬ 
mitted to FEA Executive Communica¬ 
tions with the designation "Additional 
Price Incentives for Tertiary Enhanced 
Recovery Techniques; Findings Con¬ 
cerning Adjustments to the Composite 
Price for Domestic Crude Oil as a Pro¬ 
duction Incentive.*’ Fifteen copies should 
be submitted. All comments received by 
Tuesday, March 1. 1977. before 4:30 pm. 
will be considered by the Federal Energy 
Administration before final action is 
taken on the proposed regulations. 

Any information or data considered by 
the person furnishing it to be confiden¬ 
tial must be so identified and submitted 
in writing, one copy only. *Hie FEA re¬ 
serves the right to determine the con¬ 
fidential status of the Information or 
data and to treat It according to that 
determination. 


vni. Public Hearings 

FEA has determined that in addition 
to holding a public hearing in this pro¬ 
ceeding in Washington, D.C., public 
hearings will also be held in FT!A Regions 
VI (Dallas. Texas) and IX <San Fran¬ 
cisco. California). 

1. National Hearings. The Washing¬ 
ton. D.C. hearing (the ‘'National hear¬ 
ing’*) will be held beginning at 9:30 a.m. 
on Thursday. March 3. 1977 and con¬ 
tinued, if necessary*, on Friday. March 4. 
1977. in Room 2105, 2000 M Street NW. 
Washington. D.C. 20461, In order to re¬ 
ceive comments from interested persons 
on the matters set forth herein. Any per¬ 
son who has an interest In the proposed 
amendments issued today, or who is a 
representative of a group of class of 
persons that has an Interest in today’s 
proposed amendments may make a writ¬ 
ten request for an opportunity to make 
oral presentation. Such a request should 
be directed to Executive Communica¬ 
tions. FEA, and must be received before 
4:30 p.m. on Tuesday. February 15. 1977. 
Such a request may be hand delivered 
to Room 3309. Federal Building. 12th 
and Pennsylvania Avenue, NW. Wash¬ 
ington. D C., between the hours of 8:00 
a m. and 4:30 p.m.. Monday through 
Friday. Requests should be submitted in 
accordance with the "Request Proce¬ 
dures** set forth below’. 

2. Regional Hearings. The San Fran¬ 
cisco regional hearing will be held at 
9:30 am.. Thursday, February 24. 1977. 
at the location specified below, and will 
be continued, if necessary, on Friday. 
February 25, at the same location. The 
Dallas regional hearing will be held at 
9:30 a m., Monday. February 28, 1977. at 
the location specified below, and will 
be continued, if necessary, on Tuesday. 
March 1. 1977 at the same location. Any 
person who has an interest in the pro¬ 
posed amendments issued today or who 
is a representative of a group or class 
of persons that has an interest tn the 
proposed amendments issued today may 
make a written request for an oppor¬ 
tunity to make an oral presentation. 
Such a request should be directed to FEA 
at the address given below for the ap¬ 
propriate Region, and in accordance with 
the "Request Procedures*’ set forth be¬ 
low. Requests must be received before 
4:30 p.m. on Monday. February 7. 1977. 


KrcUm .-iibmli remU'M* to Hcftttn* l^nUou 
leetily to— 


VI. DiUU*. 
Trt. 


IX. fttu Frun- 
ciaro, CfeBl. 


ERA. AltftUJon 
Mr. U*rr An- 
ilr*n 4, SKUA 

Ww t Mock It't 
hint Lime, 

PallM. Tn. 

7 ms. 

FEA Krjtioial 
Aflmliilsiraujr, 
AUm.Uoii: K. 
t*IM, KitrntM 
Affair* TOri* 
si<m, ill t'li* 
St., Sou Frost* 
ciaoo, C lUll. 
Mill. 


KuyoUtr Tun, 

Jubilee Kootti. 

XSO West Mock 
iuirbln! Lane, 
Dull**. Tel. 


TiMunftit BUIg., 
Room 2K7'*, SJb 
Markvt Bt., Sail 
Fnutrl*c», C*Uf. 


3. Request j>rocedurcs. The following 
request procedures are applicable to 
both the National and Regional Hear¬ 
ings. Persons requesting an opportunity 
to make an oral presentation should sub¬ 
mit their written requests to the appro¬ 
priate address for the region in which 
they wish to appear. Requests should be 
labeled both on the document and on the 
envelope "Additional Price Incentives for 
Tertiary Enhanced Recovery Tech¬ 
niques; Findings Concerning Adjust¬ 
ments to the Composite Price for Domes¬ 
tic Crude Oil as a Production Incentive .’* 

The person making the request should 
be prepared to describe the interest con¬ 
cerned, if appropriate, to state why he is 
proper representative of a group or class 
of persons that has such an interest, 
and to give a concise summary of the 
proposed oral presentation and a phone 
number where he may be contacted 
through Thursday, February 17. 1977. 
Each person selected to be heard will be 
sq notified by the FEA before 4:30 p.m.. 
Thursday, February’ 17, 1977 and must. 
U feasible, submit 100 copies of his state¬ 
ment to Regulations Management. FEA, 
Room 2214. 2000 M Street. N.W.. Wash¬ 
ington. D.C. 20461, before 9:00 am. on 
Wednesday. March 2. 1977. for the Na¬ 
tional hearing, and to the location of the 
hearing on the day the statement is 
scheduled to be presented, for the Re¬ 
gional hearings. 

4. Hcartng procedures. The FEA re¬ 
serves the right to select the persons to 
be heard at these hearings, to schedule 
their respective presentations, and to es¬ 
tablish the procedures governing the 
conduct of the hearings. The length of 
each presentation may be limited, based 
on the number of persons requesting to 
be heard. 

An FEA official will be designated to 
preside at the hearings. These will not be 
judicial or evidentiary-type hearings. 
Questions may be asked only by those 
conducting the hearings, and there will 
be no cross-examination of persons pre¬ 
senting statements. Any decision made 
by the FEA with respect to the subject 
matter of the hearings will be based on 
&U Information available to the FEA. 
At the conclusion of all initial oral state¬ 
ments, each person who has made an 
oral statement will be given the oppor¬ 
tunity. if he so desires, to make a re¬ 
buttal statement. The rebuttal state¬ 
ments will be given in the order in which 
the initial statements w ere made and will 
be subject to time limitations. 

Auy person who wishes to ask a ques¬ 
tion at the National or Regional hear¬ 
ings may submit the question. In w’riting, 
to the presiding officer. The presiding 
officer, will determine whether the ques¬ 
tion is relevant, and whether the time 
limitations permit it to be presented for 
answer. 

Any further procedural rules needed 
for the proper conduct of the hearings 
will be announced by the presiding of¬ 
ficer. 

A transcript of the hearings will be 
made and the entire record of the hear- 
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tag k Including the transcript, will be 
retained by the FEA and made avail¬ 
able for inspection at the Freedom of 
Information Office. Room 2107, Federal 
Building. 12th and Pennsylvania Ave¬ 
nue. NW, Washington. D.C., between the 
hours of 8:00 a m. and 4:30 pjn., Mon¬ 
day through Friday. Any person may 
purchase a copy of the transcript from 
the reporter. 

Emergency Petroleum Allocation Act of 
1073. Pub. L. 93-150. as amended. Pub. L. 93- 
511. Pub. L. 04-90, Pub. L. 04-133 and Pub. 
L. 04-153, and Pub. L, 04-305: Federal En¬ 
ergy Administration Act of 1074. Pub. V. 93- 
275. aa amended. Pub. L. 04-335; Energy 
Policy and Conservation Act Pub L. 04-163, 
as amended. Pub. L 04-305: KO. 11700. 30 
FR 23185,) 

The Federal Energy Administration 
has determined that this document does 
not contain n major proposal requiring 
preparation of an Inflation Impact State¬ 
ment under Executive Order 11821 and 
OMB Circular A-107. 

In consideration of the foregoing, it is 
proposed to amend Part 212 of Chapter 
II. Title 10. Code of Federal Regulations 
as set forth above. 

Issued in Washington, D.C., January 6. 
1977. 

Michael F. Butlkk. 

General Counsel. 

Federal Entrap Administration, 

1. Section 212.73 is amended in para¬ 
graph (a) to read as follows: 

§ 212.73 Lo*cr tier rcilittji price rule." 

<a) Rule. Except as provided in f 212.74 
with respect to new crude oil; except as 
provided in Subpart C of this part for 
exempt items; except as provided in 
I 212.75 for Incremental crude on result¬ 
ing from the implementation of a quali¬ 
fied tertiary enhanced recovery project: 
and except as provided in ? 212.76 for 
certain crude oil produced from unitized 
properties, no producer may charge a 
price higher than the lower tier ceiling 
price for any first sale of domestic crude 
oil 


§§212.73—212.77 rrnumbrtvd u« 212.* 
76-212.78. 

2. Sections 212.75, 212.76 and 212.77, 
are renumbered If 212.76, 212.77 and 
212.76, respectively. 

3. A new 4 212.75 Is adopted, to read 
as follows: 

§212.73 I m*rr mental eruclr oil rcMill- 
injr from thr implementation of n 
qualified tertiary «iiltnnr* d recovery 
project. 

<a) Rule. <1) Notwithstanding the 
provisions of 4 212.73<a), and subject to 
the procedures and limitations herein¬ 
after provided in this 4 212.75, first sales 
of Incremental crude oil resulting from 
the implementation or expansion of & 
qualified tertiary enhanced recovery 
project are exempt from the ceiling price 
limitations of this subpart. 

(2) No domestic crude oil shall be eli¬ 
gible for pricing in accordance with 
paragraph (a>(l) o! this section, unless 
the producer has obtained the required 


certifications pursuant to paragraph <d) 
of this section, and unless such oil is sold 
in accordance with the determinations 
and conditions of such certifications. 

(b) Applicability of rule to existing 
tertiary enhanced recovery projects. <1 > 
Except as provided in subparagraph *2> 
of this paragraph <b>. only crude oil 
which is produced from a qualified terti¬ 
ary enhanced recovery project initiated 
alter the effective date of this section 
and after receipt of the required certifi¬ 
cations. or crude oil produced from a 
qualified expansion, initiated after the 
effective date of this section and after 
receipt of the required certifications, of 
a previously existing tertiary enhanced 
recovery project, may qualify for pricing 
In accordance with paragraph (a) of this 
section. For purposes of this paragraph 
(b). a project or expansion Is initiated at 
the time of the first expenditure or in¬ 
currence of a binding obligation for capi¬ 
tal necessary for the project or expan¬ 
sion. 

<2> Incremental crude oil produced 
from a project, or expansion thereof, 
which was initiated prior to the effective 
date of this section or prior to receipt 
of the required certifications, may qual¬ 
ify for pricing in accordance with para¬ 
graph (a) of thLs section only if: 

<0 The producer affirms that he in¬ 
tends to abandon the project in the 
absence of permission to price production 
therefrom in accordance with paragraph 
•a) of this section: 

<U> There has been a material and 
not reasonably foreseeable change of 
circumstances since the time that the 
project or expansion was initiated: and 

Oil) The project is certified under the 
criteria and pursuant to the procedures 
provided in paragraph <d> of this sec¬ 
tion. For purposes of determining eligi¬ 
bility for certification, an existing proj¬ 
ect shall be examined prospectively, on 
the basis of the circumstances existing 
at the time such certification is sought. 
Notwithstanding any other provision of 
this section, an existing project must be 
certified as being uneconomical under 
the otherwise applicable price ceiling, and 
as otherwise qualifying as a tertiary en¬ 
hanced recovery project, whether or not 
such certification would have been re¬ 
quired at the time the project (or ex¬ 
pansion) was initiated. 

<c) Definitions. For purposes of this 
sec* lion: 

A "qualified tertiary enhanced recov¬ 
ery project" is a project for the enhanced 
recovery of crude oil, to the extent that 
such project involves the application of 
one or more of the following techniques 
•provided, that the expansion of a proj¬ 
ect existing on the effective date of this 
section and already applying one of these 
techniques shall be considered a bona 
fide tertiary enhanced recovery project 
only If such expansion is certified pursu¬ 
ant to paragraph (d> of this section as 
being uneconomical under the otherwise 
applicable celling price and as otherwise 
qualifying): 

• 1) Miscible fluid displacement, Le., 
an oil displacement process in which gas 
or alcohol is injected into an oil reservoir. 


at pressure levels such that the injected 
gas or alcohol and reservoir oil are mis¬ 
cible. The process may Include the con¬ 
current, alternating, or subsequent injec¬ 
tion of water. The injected gas may be 
natural gas. enriched natural gas. a llq. 
uefied petroleum gas slug driven by nat- 
ural gas. or carbon dioxide. Howeve r, if 
the injected fluid is less than 25 pen cm 
of the reservoir pore volume being served 
by the injection well or wells tin the 
case of gas injection), or is less than io 
percent of the reservoir pore volume be¬ 
ing served by the Injection well or v-elli 
tin the case of alcohol Injection*, .midi 
technique shall be considered a "quali¬ 
fied tertiary enhanced recovery project" 
only if certified pursuant to parse raph 
td> of this section as being uneconomical 
under the otherwise applicable price ceil¬ 
ing and os otherwise qualifying as a ter¬ 
tiary enhanced recovery project. Gas cy¬ 
cling, i.e., gas Injection Into gas conden¬ 
sate reservoirs, is not & miscible fluid dis¬ 
placement technique within the mean inf 
of this section. 

t2» Steam drive Injection. i.e.. the con¬ 
tinuous injection of at least 50 percent 
quality steam Into one set of welL* ‘In¬ 
jection wells) to effect oil displacement 
toward and production from a second set 
of wells (production wells). 

(3) Microemulsion, or mkellar emul¬ 
sion. flooding, i.e., an augmented water- 
flooding technique In which a surfactant 
system is injected in order to enhan^ oil 
displacement towtud producing well-. A 
surfactant system normally Include*; a 
surfactant, hydrocarbon, consurfactant, 
an electrolyte and water, and polymers 
for mobility control. If the size of the 
micellar slug (not including the polym¬ 
ers) is less than 10 percent of the re¬ 
servoir pore volume being served by the 
injection well or wells, this technique 
shall be considered a "qualified tertiary 
enhanced recovery project*' only If certi¬ 
fied pursuant to paragraph (d) of this 
section as being uneconomical under the 
otherwise applicable price ceiling and os 
otherwise Qualifying as & tertiary en¬ 
hanced recovery project. 

(4) In situ combusion. l.e„ combus¬ 
tion of oil in the xeservoir, sustained by 
continuous air injection, to displace un- 
burned oil toward producing well . If 
such combustion Is not to bo continued 
until at least 15 percent of the reservoir 
volume being served by the Injection well 
or w ells has been burned, such technique 
shall be considered a "qualified tertiary 
enhanced recovery* project** only if certi¬ 
fied pursuant to paragraph <d> of tills 
section as being uneconomical under the 
otherwise applicable price celling and a* 
otherwise qualifying as a tertian en¬ 
hanced recovery technique. 

(5) If certified pursuant to paragraph 
(di of this section as being uneconomi¬ 
cal at the otherwise applicable price ceil¬ 
ing and as otherwise qualifying, polymer 
augmented waterflooding, Le., aug¬ 
mented waterflooding In which organic 
polymers ore Injected with the water to 
improve areal and vertical sweep effi¬ 
ciency. 

(6) If certified pursuant to paragraph 
*d) of this section as being uneconomi- 
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cal under the otherwise applicable price 
celling and ae otherwise qualifying, 
cyclic steam Injection* i.e., the alternat¬ 
ing injection of steam and production of 
oil with condensed steam from the same 
well. 

<7» If certified pursuant to paragraph 
id) of this section as being uneconomical 
under the otherw ise applicable price ceil¬ 
ing and as otherwise qualifying, alkaline 
ior “caustic”) flooding. i.e., an aug¬ 
mented waterflooding technique in which 
the water Is made chemically basic as a 
result of tile addition of alkali metals. 

<8 > If certified pursuant to paragraph 
«d> of this section as being uneconomi¬ 
cal under the otherwise applicable price 
felling and as otherwise qualifying, car¬ 
bon dioxide augmented waterflooding. 
U.. injection of carbonated water, or 
water and carbon dioxide, to increase 
waterflood efficiency. 

<9> If certified pursuant to paragraph 
<d> of tills section as being uneconomical 
under the otherwise applicable price ceil¬ 
ing and as otherwise qualifying, immis¬ 
cible carbon dioxide displacement, i.e.. 
injection of carbon dioxide into an oil 
reservoir to effect oil displacement under 
conditions in which miscibility with res¬ 
ervoir oil Is not obtained. 

• Certifying authority” means, with re¬ 
spect to certifications concerning the 
amount of incremental crude oil which 
nil! result from implementation of qual¬ 
ified tertiary enhanced recovery project, 
the federal or state governmental or reg¬ 
ulatory body to whom the FEA has dele¬ 
gated responsibility for making the de¬ 
terminations required by paragraph <d> 
of this section for the property involved, 
or. in the absence of such delegation, the 
FEA. With respect to certifications con¬ 
cerning whether a project qualifies as a 
"qualified tertiary enhanced recovery 
project,” the term means the FEA. The 
FEA shall in all events have an original 
power to perform the functions of a cer¬ 
tifying authority, notwithstanding any 
delegation. 

Incremental crude oil” (resulting 
from the implementation of a qualified 
tertiary enhanced recovery project) 
means the amount of crude oD which is 
or will be produced as a result of the 
operation of such a project and which is 

excess of the amount of crude oil 
which could have been produced from 
the property through technically feasible 
non-tertiary methods. Ab applied to ex¬ 
pansion of existing tertiary enhanced re¬ 
covery projects, the term means the 
amount of crude oil which is or will be 
produced as a result of the expanded 
project and which is in excess of the 
amount of crude oil which would have 
been produced in the absence of such ex¬ 
pansion. The actual amount of incre¬ 
mental crude oil shall be determined pur¬ 
suant to paragraph (d) of this section. 

<d> Certification requirements and 
procedures. A producer desiring to initi¬ 
ate a tertiary enhanced recovery project, 
or to expand an existing project, shall 
obtain final certification of the amount 
of incremental and nonincremental crude 
oil which will result from the implemen¬ 
tation of such project, prior to charging 


any price in excess of the ceiling which 
would otherwise be applicable to such 
crude oil under 3 212.73 fa) or 5 212.74(a). 
In addition, such producer shall obtain 
certification that the project (or expan¬ 
sion) is a qualified tertiary enhanced re¬ 
covery project, except to the extent that 
such certification is not required under 
paragraph (c) of this section by reason 
of the technique applied. (However, not¬ 
withstanding that such certification Is 
not required by reason of the technique 
applied, prices in excess of the celling 
price which would be applicable but for 
this § 212.75 may be disallowed under 
subparagraph (5MID of this paragraph 
(d).) The general procedures to be fol¬ 
lowed in obtaining such certifications, 
and the limitations and conditions upon 
any such certifications, are set forth In 
the ensuing subparagraphs. As used here¬ 
in, the term “certifying authority” shall 
signify the authority determined to be 
appropriate for the particular certifica¬ 
tion being sought, as provided in para¬ 
graph (c) of this section. 

(1) The producer shall submit an ap¬ 
plication for certification to the certify¬ 
ing authority. The producer shall have 
the burden of cstablislilng entitlement to 
certification, and shall submit all data, 
required by these regulations or guide¬ 
lines issued pursuant thereto or reason¬ 
ably demanded by the certifying author¬ 
ity, necessary to enable the certifying 
authority to determine whether it can 
make the findings and certifications re¬ 
quired by subparagraph <2> of this para¬ 
graph. 

(2) <i» The certifying authority shall 
determine whether any and how much 
crude oil qualifies for pricing in accord¬ 
ance with paragraph (a> of this section. 
In making such determination, the certi¬ 
fying authority shall apply the criteria 
set forth in subparagraph <2)(ii) of this 
paragraph and any guidelines issued 
pursuant to paragraph < e> of this section. 
The certifying authority shall exercise 
its independent judgment, and may re¬ 
fuse certification or grant certification in 
whole or in part. It shall base its decision 
upon the data submitted to it by the 
producer, but in determining whether to 
deny certification or to limit certification 
to an amount less than that requested by 
the producer may rely upon any other 
reliable information available to It and 
made known to the producer. 

(ii) In determining whether and to 
what extent to certify a project, the 
certifying authority shall determlno: «A) 
Whether the project or expansion thereof 
qualifies as a qualified tertiary enhanced 
recovery project within the meaning of 
paragraph (c> of this section; and (B) 
the estimated amount of incremental and 
non-incremental crude oil (as defined in 
paragraph (c> of this section) which will 
result from such project or expansion. 
The amount of incremental and non- 
incremental crude oil shall be expressed 
in terms of both the total amount of in¬ 
cremental and non-incremental recovery 
over the life of the project and as a 
series of tlmc-pliased (per month or 
quarter) Incremental and non-incre¬ 
mental production estimates, commenc¬ 


ing with the time that Uie project is 
estimated to begin producing incremental 
crude oil. The certifying authority shall 
not certify a project os a qualified terti¬ 
ary enhanced recovery project unless it 
is determined that: (f) Under all the cir¬ 
cumstances, the producer could not rea¬ 
sonably be expected to undertake lor ex¬ 
pand) the project in the absence of an 
ability to charge prices for the expected 
incremental crude oil in accordance with 
pargaraph (a) of this section,* because 
the project would not be economical 
under the otherwise applicable ceiling 
price; and (2) the project (or expansion» 
is estimated to result in a recovery of in¬ 
cremental crude oil in an amount of at 
least 5 percent of the original crude oil 
in place. 

(3) If the certifying authority deter¬ 
mines to certify the project and an 
amount of incremental crude oil as 
above, it shall so provide in waiting. 
Such certification shall specifically in¬ 
clude the amount of incremental crude 
oil, expressed in time-phased Increments 
as provided in subparagraph (2) (ii). of 
this paragraph, and the amount of non- 
incremental crude oil which will be pro¬ 
duced during the same periods. By 
separate memorandum, the certifying 
authority Khali concisely recite the data 
relied upon, the criteria applied, and the 
reasoning and methodology by which its 
conclusion was reached. The producer 
shall thereupon forward to the FEA the 
certifying authority's determination and 
certification, its supporting memoran¬ 
dum. and all documents and data sub¬ 
mitted by the producer in support of Us 
application as well as any other data 
relied upon by the certifying authority. 

(4) Hie FEA shall have the plenary 
power to review the certifying author¬ 
ity's action and to make such modifica¬ 
tions or de novo determinations, or to 
remalnd for further consideration, as it 
determines to be proper on the basis of 
the record before it or any other infor¬ 
mation available to it. The FEA shall act 
upon the matter, if at all. within 60 days 
of Us acknowledgement to the producer 
of receipt of the materials specified in 
subparagraph (3) of this paragraph. If 
the FEA does ont notify the producer in 
writing of any adverse action within 
such 60-day period, the producer may 
treat the certifying authority's certifi¬ 
cation as final. An “adverse action." 
within the meaning of the preceding sen¬ 
tence. is any negative determination (in¬ 
cluding a reduction in amounts or change 
In timing of incremental oil production). 
proposed negative determination, any 
challenge to or question concerning the 
propriety of the certification or the ade¬ 
quacy of the materials to support such 
certification, or any demand for addi¬ 
tional information. Notwithstanding any 
of the foregoing, no certification shall be 
final unless and until all other certifica¬ 
tions required under this i 212.75 have 
been made. 

(5) (i) A producer may charge the 
price permitted for incremental crude 
oil under paragraph (a) of this section 
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only after receipt of and strictly in ac¬ 
cordance wltli the terms of a final cer¬ 
tification. In particular, the producer 
may not treat any crude oil as incre¬ 
mental crude oil until the amount of 
crude oil produced during a particular 
period exceeds the amount of non-incre- 
mental crude oil established for that 
period in the certification. 

(ID A final certification shall be sub¬ 
ject to revocation or modification, at 
any time and either retroactively or 
prospectively or both, as and to the 
extent that the FEA determines to be 
appropriate: (A) If the producer fails 
to implement its proposed project at the 
times and to the full extent specified as 
the basis upon which such certification 
was given <and the producer’s represen - 
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tations in applying for certification shall 
be deemed to be the specified basis for 
certification unless the certifying au¬ 
thority specifies otherwise l; or (B) if the 
producer does not Implement the project 
in good faith; or (C) If certification was 
given on the basis of a material error 
of which the producer knew or should 
have known, or to which the producer 
contributed. Notwithstanding that a par- 
tlc ular project is not required to obtain 
certification as a qualified tertiary en¬ 
hanced recovery project under this 
I 212.75, prices charged under the pro¬ 
visions of paragraph (a) of this section 
for crude oil from that project may be 
disallowed, on the same grounds and to 
the same extent as provided in the pre¬ 
ceding sentence, as if such project had 


been certified on the basis that the pro* 
ducer would meet the applicable quai, 
titotive criteria set forth in paragraph 
<c> of this section for the technique in 
question and that the producer woul 
otherwise implement the project as de¬ 
scribed in ita application for certifit ... 
tion of the amount of incremental cruel? 
oil to be derived from such project. 

<e) Additional procedures and criter 
The FEA may from time to time pubb i 
or otherwise make available to certify¬ 
ing authorities, producers and the pub¬ 
lic. additional procedures to be followed 
and criteria to be applied in making th« 
determinations provided for in para¬ 
graph <d> of this section. 

|FR Doc.77 1063 Filed 1-7-77,1:44 pro J 
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